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Foreward 


The plan of the book Global Agenda for Human Rights: 
East - West Context, by Professor A Subbian is straight 
forwarded. 


The chapters on "The World Agenda", "A Human 
Rights to Peace", "Health and Human Rights", "Holistic 
View of Democracy, Social Justice and Human Rights", 
"Human Rights: The Indian Tradition and Contribution", 
"Human rights in third World Countries" reveal how 
historians today are pushing out beyond the traditional 
boundaries of their describing what they fmd. The book is 
inteliigently conceived, carefuliy researched, propedy 
doccumented and clearly effectively presented. 
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We live in very complicated societies, which depend 
upon an elaborate study to provide the range of required 
skills, knowledge and services. The history of the 
international human rights, which have developed only in 
the last century and a half, clearly illustrates this process of 
development, political economy, socio-economics thoughts 
of the affluent societies and the Afro Asian Countries. 


Thomas Paine, Bernard Russell, Mahatma. Gandhi, 
Bernard Shaw, Arnold J Toynbee and the classical thinkers 
and sages like Thiruvalluvar contributed enormously 
towards human anitarian and welfare of the humanity. 
This book explores in the debates which proceeded the 
American and French Revolutions, October Revolution, 
Indian Freedom Struggle, it is clear that the discussions of 
social problems is taking place in a new secular and rational 
context. Men and women such as Jafferson, Voltaire, 
Rousseau, Bernard Shaw, Russell, F.D. Roosevelt, Eleanor 
Roosevelt, Mahatma Gandhi, Rene Cassin, Jawaharlal 
Nehru, Periyar E.v.R.., Dr. A Rarnasarny Mudaliar, Mrs. 
Hans Mehta, M.R. Masani and Dr. B.R. Ambedkar have 
found a different set of categories for describing social 
phenomena relating to human rights. "Philosophy was the 
science of all sciences" in the eighteenth and Nineteenth 
Centuries. "Human Rights has become the Science of all 
Sciences" in the 20th and 21st Centuries. 


Subbian has taken enormous effort to deal with the 
evolution of the concept of human rights during these 60 
years The expression "East-West Context" shall as far as 
hu,an nghts are concerned, be understood in a broader sense 
than that including only Western Europe, due to its 
geographical lack of precision and its relative irreality is 
dealt lucidly by the author. It is not possible to understand 
the so-called western concept of human rights without first 
taking into consideration the fact that the idea inherent in 
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these rights is based on our dealing with political structures 
organized on the traditional democratic formula. 


Further author has explored that the last 60 years 
have witnessed the end of the old individualistic conception 
of human rights in the field of western thought. They have 
stopped adhering merely to civil and political freedoms, 
and the need has been accepted to recognize and guarantee 
the effectiveness of economic, social and cultural rights, not 
only for their own sake, but because without them, civil 
rights have no material basis and are lifeless formulae 
without reality. Today, all the so-calied Western countries 
have renounced this individualistic and formal ideology 
although in different degrees and ratios, despite the fact 
that discrepancies still exist concerning the essence of 
economic, social and cultural rights, the nature of same 
and the formulae required to guarantee their protection. 


It is interesting to note Professor Subbian has dealt 
very carefully the thoughts of human rights have recently 
influenced several countries of the Third World, which 
illustrates the fruitful interchange of different systems and 
concepts in the field of human rights. The convention for 
the Safeguard of Human Rights and Fundamental 
Freedoms, signed in Rome on November 4, 1950, established 
a conventional system for the international defense and 
guarantee of human rights and fundamental freedoms 
based on a Commission and European Court of Human 
Rights, and on the recognition of a common patrimony of 
ideals and political traditions with regard to freedom and 
the preeminence of law. The effective operation of the 
European regional system has served as a added example 
for the possibility of associating local and international 
systems for the protection of human rights in the present- 
day world. In this regard, universalism and regionalism 
are not individual or conflicting formulae, but regimes to 
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be combined and hannonized for the advantage of each in 
accordance with their different circumstances, so that the 
goal of an international guarantee for the rights and 
freedoms of human beings may be better achieved. This is 
what Dr. Subbian has consistently emphasizing in his book. 


Dr. Subbian has traced very well the development 
of the concept of human rights occurring over the last sixty 
years in the Afro-Asian countries, and make certam general 
observations, which are of incomplete and partial. Further 
when dealing with the evolution of human rights in the 
‘Third World, and the author concentrated attention on 
Indian Gandhian methods. Professor Subbian has very well 
specialized in humanitarian laws and international 
organizations, UN, UNESCO, ILO and Red Cross. His 
accomplishments in these areas bas been significant and 
carefully analysed the Philosophy and laws related to 
human rights m the east west context. The book Primarily 
aimed at general leaders, scholars, academics, writers, 
lawyers and researchers. 


Professor Subbian is having consistent record of 37 
years of teaching and research experience, I bless appreciate 
and admire his loyalty towards his ALMA MATER. 
Annamalai Uruversity. 


I wish the success of the book which is an worthy 
contribution. 


L. B. VENKATRANGAN 
Vice-Chancellor 
Annamalai University, 
Annamalainagar 


Preface 


The present book Global Agenda for Human Rights : 
East-West Context is a sequel to Hwnan Rights Philosophy, 
Promotion, Protection and Perspectives. 


A brief personnel note may not be out of place here 
exposing myself to ridicule, for which science or rational- 
ism can offer no explanation: I am alive today because the 
Almighty Lord Nataraja, Narayana, Goddessess Mahala- 
kshimi, Kali, Durga or our family deity Muniswarar or any 
name you call, have saved me or allowed me to live. And I 
am pursing one of my endeavours; Human Rights and 
Peace Studies. 
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On the invitation of the Centre for the Study of 
Human Rights, Columbia University of New York, I have 
attended the Sixth Annual International Human Rights 
Symposium and Research Conference in June 1985. The 
Columbia, University, New York booked my return ticket 
too in the Kanishka Air India Boeing 747. I changed my re- 
turn ticket to the night flight Panama Airlines. The Kanishka 
with a full passenger load 329, killed in the early morning 
of 23rd June 1985 over North Atlantic. There were no sur- 
vivors. The Almighty Omnipotent allowed me to live. How? 
Why? I don't know. I am driven to believe the ancient cul- 
ture that the law of Karma operates. 


I trace the origins of this thinking on human rights 
to the verdict of the Supreme Court of India on the 
Golaknath's case, "Fundamental Rights can't be abridged 
hereafter", in a historic tuling delivered by the Chief Jus- 
tice Subba Rao, the Majority judgement reverse the previ- 
ous decisions of the Court. " The Constitution has given 
fundamental rights a transcendental position and kept them 
beyond the reach of parliament". It said. I have noted this 
in my fmal year B.A. note book at Alagappa College, 
Karaikudi in 1966. When I had been admitted M.A. His- 
tory, Annamalai University, 1967, Professor M. 
Vijiayapandian M.A, M.A., my teacher at Alagappa Col- 
lege, Karaikkudi, who was a great inspiration wrote to me 
"My dear Subbian.. ... study well from the beginning. Make 
good use of your stay in the residential University. The li- 
brary is stupendous. You can make profitable use of it. I 
would like to here more of you and your experience. . .." I 
have greatly benefited from Annamalai University Library 


When I have started my teaching career, all my 
Heads of the Departments in al the institutions have allot- 
ted me the Ivlodern Governments to B.A , M.A, graduates. 
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I had taught this subject for more than 15 years. When I 
have been appointed Lecturer in History and Politics, in 
Annamalai University in 1972, the World famous mara- 
thon Fundamental Human Rights case began in the Su- 
preme Court of India on 31 st October 1972. 


I am grateful to Armamalai University and its au- 
thorities: beloved Founder Pro-Chancellor Dr. M.AM. 
RAMASWAMY B.A D.Litt., D.Sc., M.P. (Rajya Sabha), 
Professor Dr. L. B. VENKATRANGAN, M.A. M.Phil, Ph.D., 
Vice Chancellor of Annamalai University, I owe so much 
to our esteemed Vice-Chancellor for having spared his valu- 
able time and provided me a scholarly foreward. I express 
my gratitude to Dr. M. RATHINASABAPATHI, M.E. 
(Hons.)., Ph.D., Registrar, Annamalai University and the 
Syndicate who have permitted me to publish this script. I 
am specially grateful to Thiru. S. BALASHANMUGAM, 
M.A, Deputy Registrar and Secretary to the Vice-Chancel- 
lor of Annamalai University for all his cooperation. 


I am indebted to the former Vice-Chancellors of 
Annamalai University Late Professor Dr. Rm. SETHUNAR- 
AYANAN B.E, (Hons), M.Sc., (Engg) (Lond.) D.I.C.(U.K)., 
D.Litt., and Professor Dr. T. C. MOHAN M.A, M.Litt., 
Ph.D., and Dr. V. GOMATHINAY AGAM M.A M.Litt., 
M.S. (Oklahoma) Ph.D., former Dean, Faculty of Arts un- 
der whose tenure of office I have obtained permission for 
this publication. 


I am grateful to the Hume Rights Internet, Canada, 
UN Human Rights, New York and Geneva, UN Centre, 
New Delhi, Commonwealth Human Rights Initiative, New 
Delhi, HURIOOCS Osla, Iner. Documentation Company, 
Tlle Netherlands, Amnesty International Head Office, Lon- 
don and the Asian Section, Asian Commission for Human 
Rights, Indian National Commission for Human Rights and 
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a number of other organizations. Many journals, Projects, 
institution and Conferences have enabled me to try out that 
have come together in the fonn of this book. 


In the preparation of this book, the author has been 
helped in a variety of ways be and is most thankful to my 
wife Mrs. S. MANGAIY ARKKARASI SUBBIAN and my 
daughter Ms. S. ARULMOZHINANGAI M.E., and my son 
Mr. S. VENKATRAJ M.E., 


I owe my thanks for my Research Scholar Mr. P. 
DHANDAYUTHAPANI, M.A., M.Phil and our Office As- 
sistants and K. BASUNIV AS M.A., who have helped me 
in preparing the index. 


I am grateful to the Assoicated Publishers Ambala 
Cantt., for carrying out the printing and publishing very 
nicely. This work might have been published on the eve of 
the 50th Anniversary of the Universal Declaration of Hu- 
man Rights 1998. The delay is all due to me. I am respon- 
sible for the blemishes in the scripts. 


A. Subbian 
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Introduction 


All men that live are one in circumstances 
of birth; Diversities of works give each his 
special worth. 


Kural 972 


International Human Rights: Prescription and Humanitarian 
Intervention 


Before World War Il 


Ever since ancient times, but especially since the emergence 
of the modern state system, the Age of Discovery, and the 
accompanying spread of industrialization and European 
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culture throughout the world, there has developed, for eco- 
nomic and other reasons, a unique set of customs and con- 
ventions relative to the humane treatment of foreigners. 
This evolving International Law of State Responsibility for 
Injuries to Aliens, as these customs and conventions came 
to be called, may .be understood to represent the begin- 
ning of active concern tor human rights on the interna- 
tional plane. 


In the 20th century and a half before World War II, 
several noteworthy, if essentially unconnected, efforts to 
encourage respect for nationals by international means be- 
gan to shape what today is called the International Law of 
Human Rights (which for historical but no theoretically con- 
vincing reasons has tended to be treated separately from 
the International Law of State Responsibility for Injuries to 
Aliens). 


Throughout the 19th and early 20th centuries, nu- 
merous military operations and diplomatic representations, 
not all of them with the purest of motives but done none- 
theless in the name of "humanitarian intervention" (a cus- 
tomary international law doctrine)! undertook to protect 
oppressed and persecuted minorities in the Ottoman Em- 
pire and in Syria, Crete, various Balkan countries, Roma- 
nia, and Russia. Paralleling these actions, first at the Con- 
gress of Vienna (1814-15) and later between the two world 
wars, a series of treaties and international declarations 
sought the protection of certain racial, religious, and lin- 
guistic minorities in central and eastern Europe and in the 
Middle East. During the same period, the movement to 
combat and suppress slavery and the slave trade found 
expression in treaties sooner or later involving the major 
commercial powers, beginning with the Treaty of Paris 
(1814) and culminating in the International Slavery Con- 
vention (1926). 
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In addition, toward the end of the 19th century and 
continuing well beyond World War II, the community of 
nations, inspired largely by persons associated with what is 
now the International Committee of the Red Cross, con- 
cluded a series of multilateral declarations and agreements 
designed to temper the conduct of hostilities, protect the vic- 
tims of war? and otherwise elaborate the humanitarian law 
of war. At about the same time, first with two multilateral 
labour conventions concluded in 1906 and subsequently at 
the initiative of the International Labour Organisation (I. 
L.O., established in 1919), a reformist-minded international 
community embarked upon a variety of collaborative mea- 
sures directed at the promotion of human rights’. These in- 
cluded not only fields traditionally associated with labour 
law and relations (for example, industrial health, safety, and 
welfare; hours of work; annual paid holidays) but also-mainly 
after World War II - in respect of such core human rights 
concerns as forced labour, discrimination in employment and 
occupation, freedom of association for collective bargaining, 
and equal pay for equal work.‘ 


Finally, during the interwar period, the Covenant 
establishing the League of Nations (1919), while not formally 
recognizing "The Rights of Man" and while failing to lay 
down a principle of racial nondiscrimination as requested 
by Japan (owing mainly to the resistance of Great Britain 
and the United States), nevertheless committed the League's 
members to several human rights goals: fair and humane 
working conditions for men, women and children; the pre- 
vention and control of disease in matters of international 
concern; and the just treatment of native colonial peoples. 
Also, victorious powers who as "mandatories" were entrusted 
by the League with the tutelage of colonies formerly gov- 
erned by Germany and Turkey accepted as "a sacred trust 
of civilization" responsibilities for the well-being and devel- 
opment of the inhabitants of those territories. (The arrange- 
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ment was carried over into the U.N. trusteeship system and 
had serious repercussions more than a half century later in 
relation to the mandate entrusted to South Africa over the 
territory of South West Africa (now Namibia). 


As important as these Pre-World War II human 
rights efforts were, however, it was not until after war that 
active concern for human rights on the international plane 
truly came of age. In the proceedings of the International 
Military Tribunal at Nuremberg in 1945-46, German high 
officials were tried not only for "crimes against peace" and 
"war crimes" but also for "crimes against humanity" com- 
mitted against any civilian population even if in accordance 
with the laws of the country where perpetrated. While the 
tribunal, whose establishment and rulings subsequently 
were endorsed by the U.N. General Assembly, applied a 
cautious approach to allegations of "crimes against human- 
ity", it nonetheless made the treatment by a state of its own 
citizens the subject of international criminal process. 


The San Francisco Conference: One of the Great Moments in History 


The opening speeches of the delegates at San Francisco 
conveyed a spirit of unparalleled euphoria. Flushed with 
success against their military enemies and with the excite- 
ment of participating in one of the century's most historic 
events, hundreds of representatives of fifty participating 
countries eagerly anticipated creating a new world order 
that would guarantee peace and security. The gathering 
was described as a "landmark" and a "milestone in the long 
march of man to a better future." "For there can be no doubt 
anymore," declared Prime Minister Jan Smuts of South 
Africa, "that for us, for the human race, the hour has struck. 
Mankind has arrived at the crisis of its fate, the fate of its 
future as a civilized world.’ The participants were urged to 
rise above their own national interests and to promote the 
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common international good, to put past practices behind 
them, and’ to create an organization founded uponjustice. 
"If we should pay merely lip service to the inspiring ideals 
and then later do violence to simple justice", said president 
Harry Truman, "we would draw down upon us the bitter 
wrath of generations yet unborn... We must build a new 
world-a far better world-one in which the eternal dignity 
of man is respected. ‘Others spoke of the need to be guided 
by "the vision of the ideal, the faith in justice and the re- 
solve to vindicate the fundamental rights of man, and on 
the basis to found a better, freer world for the future.” Such 
words sounded marvelous, but lest they become merely 
"oratorical flourishes which only serve to conceal the real 
difficulties the delegate from India rose to be more spe- 
cific. "We are all asked to be realists, we are asked to recog- 
nize various factors in the world set up as it is today". A. 
Ramaswamy Mudaliar stated. 


There is one great reality, one fundamental fac- 
tor, one eternal verity which all religions teach, 
which must be remembered by all of us, the 
dignity of the common man, the fundamental 
human rights of all being allover the world. 


Those rights are incapable of segregation or 
of isolation. There is neither border nor breed 
nor color nor creed on which those rights 
can be separated as between beings and be- 
ings. And, speaking as an Asiatic, may I say 
that this is an aspect of the question which 
can never be forgotten, and if we are laying 
the foundations for peace we ĉan only lay 
them truly and justly... Those fundamental 
human rights of all beings allover the world 
should be recognized, and men and women 
treated as equals in every sphere, so far as 
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opportunities are concerned.’ 


This concern with human rights and racial equality was 
not unexpected. Indeed, various delegations had anticipated 
it for months. Upon receiving the Dumbarton Oaks pro- 
posals for consideration, each government had an oppor- 
tunity to evaluate the contents, suggest possible amend- 
ments, and anticipate likely developments. The 
InterAmerican Conference on Problems of War and Peace, 
held in Mexico. City during March 1945, had already passed 
a resolution condemning racial discrimination and request- 
ing a draft declaration of the international rights and du- 
ties of men." 


Many delegates reacted differently, during briefings 
in advance of the San Francisco Conference, for example, 
Leo Pasvolsky informed members of the American delega- 
tion that reference in the proposal to the promotion of hu- 
man rights and fundamental freedoms "had caused a great 
deal of difficulty" during drafting and that this difficulty 
would likely continue." One of the delegates, Senator 
Arthur Vandenberg, stated for the record his pleasure in 
seeing the word "sovereign" in the statement of principles, 
for it was a matter "dear to our hearts" and would prevent 
international interference in domestic affairs.” Others ex- 
pressed concern as well. The New Zealand Department of 
External Affairs worried "that the Chinese will press for 
fomal recognition of the principle of racial equality at the 
Peace Conference, or before, in the same way as did the 
Japanese at Versailles.” Australia shared this concern; as 
one official in London wrote, "if racial equality is once writ- 
ten into a basic treaty, it will be easier for China or India in 
future to challenge the White Australias" policy, and an 
Australian may well see in such an apparently harmless 
statement of principle the thin edge of a dangerous wedge." 
The British Foreign Office therefore predicted, correctly, the 
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"the racial equality question will come up again in some 
form in the postwar settlement". * 


As feared by some, and as hoped by others, the 
question of race came up immediately at the San Francisco 
Conference. The mood and interests of the delegates dif- 
fered sharply from those of the Amercians, British and So- 
viets at Dumbarton Oaks. As voiced by the noted publicist 
of the National Association for the Advancement of 
Coloured People, W.E.B. Due Bois: 


Today as we try in anticipation to rebuild 
the world, the propositions of Dumbarton 
Oaks center their efforts upon stopping war 
by force and at the same time leaving un- 
touched, save by vague implication, . the 
causes of war, especially those causes which 
lurk in rivalry for power and prestige [and] 
race dominance... 


So long as these exist, he declared, "there can be neither 
peace on earth nor goodwill toward men." Now was the 
time, he argued, to shift from the old "for white people only" 
policies and to recognize that "[t]he day has dawned when 
above a wounded tired earth unselfish sacrifice, without 
sin and hell, may join thorough technique, shorn of ruth- 
less greed, and make a new religion, one with new knowl- 
edge, to shout from the old hills of heaven: Go down, 
Moses!" 


USS. Secretary of State Stettinus's first expressed the 
need to work toward "greater freedom and greter oppor- 
tunity for all peoples of every race and creed and colour.” 
They wanted definite changesin international behaviour, 
and said so. In opening speeches to the conference, repre- 
sentatives of India, Haiti, and Uruguay argued the neces- 
sity of realizing the ideals for which so many had suffered 
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and died during the war, particularly the "repudiation of 
doctrines of racial division and discrimination." 


As a first step toward this objective, delegates at 
the conference began to propose changes regarding human 
rights in the draft charter, starting with the first chapter. 
The stated purposes of the new United Nations, they main- 
tained, should go beyond the general ideas of peace and 
security. Consequently, the representatives of Egypt, India, 
Panama, Uruguay, Brazil, Mexico, the Dominican Repub- 
lic, Cuba, and Venezuela, among others, forcefully argued 
that clear and explicit provisions supporting human rights 
should be placed in the very beginning of the charter and 
throughout’? Added to these official declarations were 
those of numerous nongovernmental organizations encour- 
aging their national representatives to take more determined 
action on human rights. The Council of Christians and Jews 
in London, called "some heavy backers" urged that "this 
essential matter be given prominence" by the British del- 
egation. 7 The group of consultants to the American del- 
egation similarly argued that provisions on human rights 
represented "a matter of tremendous importance" and 
therefore should be given "much greater emphasis" in the 
Charter”2. 


These voices-and, in many cases, votes-wanted not 
only articles on human rights but provisions about racial 
equality and nondiscrimination as well. Fundamental lib- 
erties should be guaranteed, in the words of the formal 
amendment submitted by India, "For all men and women, 
irrespective of race, colour, or creed, in all nations and in 
all international relations and associations of nations one 
with another.”” Philippines proposed an amendment de- 
claring the need to establish "racial equality among na- 
tions”* . Others actively supported these and similar propo- 
sitions calling for the prohibition of discrimination on the 
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basis of race. These included Brazil, the Dominican Repub- 
lic, Mexico, Panama, and (unique among the Europeans) 
France.” Then, in a move that surprised many delegates 
when it became public, the Soviet Union joined in support.” 
Given the previous Soviet opposition to human rights at 
Dumbarton Oaks, the United States representatives inter- 
preted this action as being motivated by the politics and 
diplomacy of the merging Cold War and as "playing up to 
the small nations."”” 


These "small nations" had suffered so much from 
racial discrimination and been excluded from partici- 
pation in international deliberatians. In the past they 
had been the victims, the subjects, and the pawns in the 
chess game af diplamacy, and naw they wanted change. 
This determinatian surfaced with particular ematian an 
ane issue, described in advance by ane abserver as 
"laaded with explasive material" ? the af calanial 
territaries. Few in the West wanted to. discuss the 
cantraversial issue af territarial passessians averse as 
with its abviaus racial dimensians.' at San Francisco. it 
cauld no. langer be ignared. Here, China re-entered the 
debate and returned to. the paint that it had farmally 
raised manths befare. Arguing against prapasals far new 
trusteeships, the Chinese declared, "[nJathing in the 
Charter shauld cantravene the principle af the equality 
af all races, and their right to. self determinatian" in the 
pastwar world. Others fram farmer calanial 
passessians jained tagether in asserting that it "was es- 
sential that the Canference get away fram all ideas af 
racial superiarity and racial inferiarity if peace were to. 
be aChieved." 3 Iraq argued that racial discriminatian 
was a "Nazi philasaphy" that had to. be "discarded 
farever" in internatianal relatians.*? General Carlas 
Ramula af the Philippines reiterated this theme by re- 
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minding all the delegates that many different races had 
faught in the Secand World War tagether. This is a 
victary far the whole world," he declared. 


Not far ane race, ane natian, ar ane leader, 
but far all men. Befare this war brake aut, I 
taured the Asiatic territaries and I learned 
fram the leaders and fram the peaple af the 
flame af hape that swept the Far East when 
the Atlantic Charter was made knawn to. 
the warld. Everywhere these peaple asked 
the questians: Is the Atlantic charter also. far 
the Pacific? Is it far ane side af the warld, 
and nat far the ather? Far ane race and nat 
far them too.” 


The negotiating power of those states determined to insert 
provisions on human rights and racial nondiscrimination.* 
As a result of this influence and that of nongovernmental 
organizations a number of new provisions were added to 
the Charter. Article 1 listed among the major purpose that 
of achieving human rights and fundamental freedoms "for 
all without distinction as to race, sex, language, or religion." 
Article 13 repeated the same basic provision when discuss- 
ing the activities of the General Assembly. Similarly, Ar- 
ticle 55 spoke of respect "for the principle of equal rights 
and selfdetermination". Articles 62 and 68 reiterated these 
objectives in terms of the programmes of the. Economic and 
Social Council. Finally, Articles 73 and 76, referring to the 
United Nations trusteeship system, stated that administra- 
tion of these territories should be regarded as "a sacred 
trust" where there would be "just treatment" for individu- 
als, "protection against abuses", and "respect race, sex, lan- 
guage, or religion." 


Many delegates enthusiastically greeted these pro- 
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visions and the fact that, for the first time in history, they 
would appear in a negotiated international document. 
They prided themselves in obtaining so many references to 
human rights and nondiscrimination throughou t the Char- 
ter. They had strongly resisted the attempts made to "elimi- 
nate as 'much repetition as possible" in the "controversial" 
articles, and successfully defended phrases that others found 
"offending." 


Once again the problem of enforcement provided 
the greatest obstacle to realizing ideals of human rights in 
practice. All the provosals that the United Nations actively 
be required to "safeguard", “protect", “guarantee", "imp 
lement" "ensure" "assure" or "enforce", those provisions died 
a sudden death.* Instead, the only verbs that could gain 
majority acceptance were relatively innocuous ones such 
as "should facilitate", "assist", "encourage", and "pro- 
moter".* Even here, delegates carefully explained that they 
did not want these words to assume any greater meaning 
than they already possessed. As the Costa Rican represen- 
tative stated with reference to those provisions. "The propa- 
gation of ideas and principles whose objectives are these is 
of immense value to mankind; but surely if the word 'pro- 
mote! is understood as implying the ability to coerce 
states..not one of the states concerned will recognize this 
principle" ,Human rights and racial nondiscrimination 
foundered on the rock of national sovereignty. 


Few states were willing to sacrifice elements of their 
sovereignty for the sake of human rights by authorizing 
the international community to intervene in their own in- 
ternal affairs. Any number of individuals and groups urged 
leaders of the world to use this unique occasion to advance 
respect for human beings by changing practices and poli- 
cies of the past. "We have taught the layman to worship 
the archfiction of the sovereign state", warned international 
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legal scholar Philip C. Jessup before the conference even 
began, "and thereby have built a Maginot line against the 
invasion of new ideas in the international word, and be- 
hind that rampart the demagogue and the reactionary are 
enthroned" .® James T. Shotwell of the Commission to Study 
the Organisation of Peace joined in arguing for a minimum 
international standard to uphold human rights. "Each state, 
jealous of-its sovereignty, has regarded any expression of 
foreign interest in the welfare of its citizens at home, as an 
interference in its own affairs", he stated. "Now as a result 
of the Second World War, it has become clear that a re- 
gime of violence and oppression within any nation of the 
civilized world is a matter of concern to all the rest".*! The 
spokesman of Uruguay similarly asserted that guarantee- 
ing human rights was "the basic problem which this Con- 
ference will have to solve". 


This problem was not solved, for the delegates at 
San Francisco remained either unwilling or unable to be 
convinced. When John Foster Dulles wondered among his 
American colleagues in the delegation whether the human 
rights and nondiscrimination provisions might not create 
difficulties for "the Negro problem in the South"® he was 
told that the inclusion of a domestic jurisdiction provision 
would preclude this possibility. When Herbert Evatt, Min- 
ister for External Affairs of Australia, wanted to voice his 
concern about immigration policy, he received the advice 
that it would be "embarrassing to India and would pro- 
voke an awkward debate in the Conference on the colour 
question", "and would be unnecessary as long as the Char- 
ter included domestic jurisdiction safeguards"s.“ Similarly, 
when the British worried about the implications of the pro- 
visions about human rights and race, their Foreign Office 
prepared a special memorandum, entitled "World Organi- 
zation: Racial Equality and Domestic Jurisdiction", which 
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stated that internal policy would a minimum international 
standard to uphold human rights. "Each state, jealous of 
its sovereignty, has regarded any expression qf foreign in- 
terest in the welfare of its citizens at home, as an interfer- 
ence in its own affairs", he stated. "Now as a result of the 
Second World War, it has become clear that a regime of 
violence and oppression within any nation of the civilized 
world is a matter of concern to all the rest".! The spokes- 
man of Uruguay similarly asserted that guaranteeing hu- 
man rights was "the basic problem which this Conference 
will have to solve". 


This problem was not solved, for the delegates at 
San Francisco remained either unwilling or unable to be 
convinced. When John Foster Dulles wondered among his 
American colleagues in the delegation whether the human 
rights and nondiscrimination provisions might not create 
difficulties for "the Negro problem in the South"® he was 
told that the inclusion of a domestic jurisdiction provision 
would preclude this possibility. When Herbert Evatt, Min- 
ister for External Affairs of Australia, wanted to voice his 
concern about immigration policy, he received the advice 
that it would be "embarrassing to India and would pro- 
voke an awkward debate in the Conference on the colour 
question", "and would be unnecessary as long as the Char- 
ter included domestic jurisdiction safeguards's.“ Similarly, 
when the British worried about the implications of the pro- 
visions about human rights and race, their Foreign Office 
prepared a special memorandum, entitled "World Organi- 
zation: Racial Equality and Domestic Jurisdiction", which 
stated that internal policy would be protected by the inclu- 
sion of an article regarding domestic jurisdiction’*. Conse- 
quently, Article 2, paragraph 7 was included in the United 
Nations Charter and read "Nothing contained in the present 
Charter shall authorize the United Nations to intervene in 
matters which are essentially within the domestic jurisdic- 
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tion of any state or shall require the Members to submit 
such matters to settlement..." In the words of Senator Tom 
Connally on the United States delegation, this article "Was 
sufficient to overpower all other considerations''.4 


The resulting provisions dealing with human rights 
and racial discrimination in the United Nations Charter 
evoked a variety of reactions. To many, they marked an 
unprecedented accomplishment and a culmination of ef- 
forts to realize individual dignity in the world. Never be- 
fore in the annals of diplomacy had those issues been dis- 
cussed so openly or made such an integral part of a negoti- 
ated international agreement. For these reasons, the con- 
cluding speeches of many delegates at San Francisco spoke 
profusely of "one of the great moments in history", of the 
"Welfare of all men", of international justice and equality, 
and of the co-operation among diverse "races and creeds"? 
others, those same articles produced either anxiety at hav- 
ing said too much or frustration at having said too little. A 
number of British officials worried about their own poli- 
cies in colonial areas During hearings in Washington 
Senator Eugene Millikan asked: "Would the investigation 
of racial discrimination be within the jurisdiction of this 
body". In quick response to this question Senator 
Vandenberg assured him that the domestic jurisdiction 
clause would prohibit such an action, would prevent any 
compulsion or enforcement whatever, and would retain 
for the various states the tight either to accept or reject even 
recommendations for a change in behaviou®. Statements 
such as these confirmed the worst fears and frustrations of 
those who, like Du Bois, viewed the results of the United 
Nations conference as nothing but a compromise between 
"the national interests, the economic rivalries, and the self- 
ish demands" of the powers, Du Bois argued that the new 
organization should serve "not only white peoples of En- 
glish descent, but Latins and Slavs, and the yellow, brown, 
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and black peoples of America, Asia, and Africa". "The pro- 
posed Charter", he declared: 


Should, therefore, make clear and unequivo- 
cal the straightforward stand of the civilized 
world for race equality, and the universal 
application of the democratic way oflife, not 
simply as philanthropy and justice, but to 
save human civilization from suicide. What 
was true of the United States in the past is 
true of world civilization today - we cannot 
exist half slave and half free ®. 


Many participants and observers viewed the Charter, in- 
cluding its human rights provisions, neither as a magnifi- 
cent achievement nor as a horrendous tragedy, but rather 
as a first step toward the future. "We cannot indeed claim 
that our work is perfect or that we have created an un- 
breakable guarantee of peace", said Lord Halifax in a mo- 
ment of rare candor. "For ours is no enchanted palace to 
'spring into sight at once’ by magic tough or hidden 
power".! He told the delegates that they had forged an 
instrument that would work for peace only if nations were 
ready to make sacrifices for it, and that only time would 
tell if their efforts rested on shifting sand or solid rock. Jan 
Smuts, who referred to himself quite accurately as "an old 
veteran of the wars and peace conferences extending for 
almost half a century", also emphasized this theme in his 
comments. "Our Charter is not a perfect document by any 
means", he admitted. "It is full of compromises over very 
difficult and tangled problems. But at least it is a good prac- 
tical, workmanlike plan for peace - a very real and sub- 
stantial advance on all previous plans for security against 
war *, In his concluding statement before the entire con- 
ference, President Harry Truman similarly spoke of the ac- 
complishments as "only a first step". "This Charter, like our 
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Constitution", he said, 


Will be expanded and improved as time goes 
on. No one claims that it is now a final or a 
perfect instrument. It has not been poured 
into a fixed mould. Changing world condi- 
tions will be required readjustments of peace 
and not of war... 


The Charter is dedicated to the achievement 
and observance of human rights and fun- 
damental freedoms. Unless we can attain 
those objectives for all men and women ev- 
erywhere without regard to race, language 
or religion we cannot have permanent peace 
and security in the world.® 


What had been achieved, in the words of one delegate, were 
"the beginnings of a long and challenging endeavour" 


Sequel to the Charter 


tional and internationallaw, and an insight into the poli- 
tics and diplomacy of human rights till the end of the twen- 
tieth century. In all of the efforts that followed, both blessed 
and cursed the movement for human rights set into mo- 
tion by the Charter in 1945, 


In 1946 the General Assembly entered into an in- 
tense debate about race and equality and called for "prompt 
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mit proposals, recommendations, and reports regarding an 
"international bill of rights."** Enormously encouraged by 
these developments, and determined that this momentum 
not be lost, the majority of members in the United Nations 
subsequently adopted the Universal Declaration of Human 
Rights and the Convention on the Prevention and Punish- 
ment of the Crime of Genocide (1948); the International 
Convention on the Elimination of All Forms of Racial Dis- 
crimination (1965); the International Covenant on Eco- 
nomic, Social and Cultural Rights and International Cov- 
enant on Civil and Political Rights with its Optional Proto- 
col (1966); and the International Convention on the Sup- 
pression and Punishment of the Crime of Aparthied (1973), 
among many other provisions. 


During all of the negotiations surrounding these in- 
struments and resolutions, human rights and racial discrimi- , 
nation became inextricably interwined in many of century's 
most critical and controversial problems. The Cold War led 
the former Soviet Union to exploit American internal ra- 
cial discrimination for propaganda purpose ” prompted 
the United States to draw world attention to Soviet viola- 
tions of human rights in Eastern Europe and the USSR. 
International human rights norms influenced the domestic 
and foreign policies of states confronting civil rights viola- 
tions by state or local governments. The conflicting claims 
of Israelis and Palestinians in the Middle East led to the 
General Assembly's description of Zionism as "a form of 
racism and racial discrimination." * In addition, human 
rights principles helped promote decolonization, as well as 
the NorthSouth dialogue between the developed and the 
developing states, which was in many cases a dialogue be- 
tween white and nonwhite countries. 


Moreover, the human rights and racial discrimina- 
tion provisions first introduced in the Charter also marked 
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the beginning of serious jurisdictional disputes and legal 
controversies. Many individuals and groups quickly as- 
serted that the "spirit and purpose" of the charter imposed 
important obligations. ® Even those governments most in- 
sistent upon protecting the prerogatives of national 
soverignty agreed when pressed that in signing the Char- 
ter states assumed certain minimum responsibilities to 
honour its provisions. The Netherlands oy: raised this 
issue by asking: 


Does an obligation-atleast a moral obliga- 
tion-result from this Chapter and the Char- 
ter as a whole for the states members 
co’ncerned to eliminate, in the territories 
under consideration, all discrimination re- 
sulting from feelings of racial superiority and 
to combat such feelings by education and by 
other adequate means? 


The United States representative briefly responded, "[y]es, 
there is a moral obligation to endeavour to overcome the 
evils to which you refer." 


Others asserted that these provisions constituted 
solemn, legally binding obligations, and not simply state- 
ments of public morality. They argued that the Charter, as 
a legal document, recognized fundamental human rights 
of the individual, and thereby for the first time in history 
transformed individuals from mere objects of international 
compassion into subjects of international law.“ India im- 
mediately tested this proposition in its long-standing dis- 
pute with South Africa, claiming before the United Na- 
tions that as a result of discriminatory laws directed 
against~dians and other Asiatics, the South African gov- 
ernment violated the provisions of the Charter regarding 
human rights. South Africa responded, of course, that her 
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laws were her business and that the entire matter remained 
within her jurisdiction. This defense provoked a sharp re- 
action by the General Assembly and in particular by the 
representative of Panama who declared: 


Are human essentially within the domestic 
jurisdiction of the States? My answer is 
no,and a hundred times no. I submit that by 
the San Francisco Charter human rights 
have been taken out of the province of do- 
mestic jurisdiction and have been placed 
within the realm of international law. 


These tensions between national and international law oc- 
curred not only between states, but perhaps more impor- 
tantly, within them as well. Here aggrieved parties sought 
to challenge and redress domestic discrimination by ap- 
pealing directly to the provisions in the Charter. As early 
as 1945 in Canada, the High Court of Ontario in the Re 
Drummond Wren case dismissed racially restive real es- 
tate Covenants and cited the human rights and fundamen- 
tal freedoms articles in the Charter as the reason for doing 
so.® Shortly thereafter, Du Bois and the National Associa- 
tion for the Advancement of Co loured People used the 
provisions of the Charter as the basis for submitting a for- 
mal petition entitled "A Statement on the Denial of Hu- 
man Rights to Minorities in the Case of Citizens of Negre 
Descent in the United States of America and an appeal to 
the United Nations for Redress."* This caused, as might be 
expected, enormous reaction at home and abroad. Four Jus- 
tices of the United States Supreme Court noted the impor- 
tance of the Charter's nondiscrimination provisions in 
Oyama V. California. The Court found that a California 
statute which excluded Japanese from certain categories 
of land ownership violated the Fourteenth Amendment. 
Inaconcurring opinion Associate Justice Murphy described 
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the law as designed to effectuate a purely racial discrimi- 
nation." © Justices Black, Douglas, and Rutledge joineg. 
Murphy in maintaining that as a matter of national policy 
the United States should honour its pledge to respect the 
United Nations Charter's human rights provisions. 


Within only months of this decision, the United 
States Supreme Court decided the famous Shelley 
V.Kraemer case. This dispute, which concerned racially 
restrictive private real estateCovenants, attracted that at- 
tention of the nation. Through out the proceedings, the pe- 
titioners continually cited the human rights and nondis- 
crimination provisions in the United Nation Charter, as did 
the many briefs filed as amici curiae by the Department of 
Justice, American Association for the United Nations, and 
the American Civil Liberties Union. The Attorney General 
and Solicitor General even referred to the opinion of the 
Legal Advisor of the State Department who wrote that the 
United States has been embarrassed in the conduct of for- 
eign relations by acts of discrimination taking place in this 
country.” The Court, although not explicitly citing the 
Charter in its official opinion, for the first time refused to 
allow judicial agencies to enforce restrictive Covenants 
based upon race. In the judgement of international legal 
authority Hersch Lauterpacht, this decision was strongly 
influenced by the Charter, and its subsequent impact came 
to be of "revolutionary importance" for the cause of hu- 
man rights. @ 


These political, diplomatic, and legal controver- 
sies were soon followed by many others. The Charter of 
the United Nations and the events and cases surround- 
ing it provided only "the start of a revolution in the de- 
velopment, of new approaches to human rights issues." 
Prior to this document, the international community in 
its practices, institutions, and laws remained deathly si- 
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lent on the subject of individual liberties. Since then, the 
world has experienced a virtual explosion of instruments, 
procedures, declaration, and decisions designed to con- 
front the global issue of basic human rights. The politics 
and diplomacy of this remarkable and dramatic move- 
ment have been filled with hopes and frustrations, care- 
ful calculations and emotions, harmony and tension, suc- 
cesses and failures. Throughout it all, however, the sig- 
nificance has been not only in the answers the move- 
ment toward adoption of international human rights 
provides, but In the questions It ralses questions a out 
ourse ves, our va ues, our past, and perhaps even our 
future. 
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The World Agenda 


Our age will be remembered not for its hor- 
rifying crimes or its astonishing inventions 
but because it is the first age since the dawn 
of history in which mankind dared to be- 
lieve it practical to make the benefits of civi- 
lization available to the whole human race... 


Arnold Toynbee 
We have to discuss the major issues on the common world 
agenda that need further resolution or clarification - the 


law of the sea; intervention and counter-intervention; 
terroism etc. Other international problems need new law, 
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or additional law, or renewed commitment to existing law. 
Some world problems are not attended to in the study of 
international law but ought to be. 


Arms Control 


The control of armaments is on every State's agenda but it 
stands higher with some States than with others, and there 
are differences amongst States as to which arms of which 
States should be regulated, by what means, on what terms. 
The super-Powers continue to negotiate strategic arms limi- 
tations and now are also seriously negotiating limits on 
troops and conventional weapons. Such negotiations are 
hardly the concern of international lawyers generally, but 
agreements that emerge will be law, most-important law, 
that will affect our lives as human beings, as citizens and 
as lawyers. Like other arms control agreements in the past, 
new agreements may include novel undertakings, estab- 
lish novel machinery to verify and induce compliance, and 
raise novel issues of interpretation. 


The super Powers are united in their desire to pre- 
vent nuclear proliferation but in the past their different pre- 
dilections, their rivalries and their competitive relations 
with other countries have prevented them from effective 
co-operation to prevent new members from joining "the 
nuclear club". Will that change? What new forms of co- 
operation might they now design to prevent or deter pro- 
liferation? Other powers that have nuclear or other ad- 
vanced technology to export doubtless do not wish to see it 
put to military uses, but they seem to be more sanguine 
about the danger, or perhaps less hopeful that it can be 
prevented; they do not wish to disturb friendly relations 
with States eager to buy, or to sacrifice a highly lucrative 
export market and a continuing participation in major tech- 
nological development. Armaments, both nuclear and con- 
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ventional, have become a hallmark of prestige and influ- 
ence, a key investment for buyers, a major industry for sell- 
ers. For too many countries, armaments are a political le- 
ver in the region and a bulwark against domestic change. 
Can, will the system produce necessary law to control these 
dangers? Will it help particular States in the difficult task 
of confining their military to the barracks so as to secure 
constitutional government? 


The World Environment 


The world environment has suffered deterioration as a 
result of human activities for centuries, perhaps since his- 
tory began; deterioration has accelerated with industrial- 
ization, modernization and radical technological advance. 
In recent years deterioration has reached frightening pro- 
portions. The environment achieved a place on a major 
international agenda at Stockholm in 1972? and interna- 
tional bodies have addressed it in small quiet ways, but 
mobilized effort has languished and deterioration has con- 
tinued to outstrip agreed remedies. Scientists have con- 
tinued to proclaim ever more ominous warnings. The is- 
sue finally reached a summit meeting of great Powers ear- 
lier in 19895. 

We cannot offer or even predict remedies. They are 
an urgent law agenda for the international system. We must 
hope that they will come in time. For the interim, it is im- 
portant to maintain the law that there is, much of it against 
marine pollution: 

e agreements against pollution of the commonage of 
the seas 
° authority for coastal and port States to impose anti- 


pollution measures pursuant to the LOS Conven- 
tion (not yet in effect but in these respects largely 
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accepted as customary law); 


s obligations on all States under customary law to 
refrain from emitting polluting materials, to observe 
generally accepted international rules and stan- 
dards, to warn other States, to co-operate in pre- 
vention and in cleaning up, to compensate for in- 
jury. ° 

Other matters, perhaps of lesser moment, remaln un- 

regulated, or inadequately regulated, because, in a sys- 

tem that essentially can legislate only unanimously and 
with the consent of the regulated, there are conflicts in 
values, in judgment, or in perceived national interest. 

Some problems seem so intractable that even States that 

are most vulnerable to present disorders do not care - or 

dare - to suggest regulation. Surely, for example, those 

States that have large oil resources and have in the past 

exploited their monopoly for great gain (or have used 

the monopoly as political weapon), will not agree to eco- 
nomic law regulating cartels or concerted economic boy- 
cott. Other States that occasionally dream of emulating 
the oil States by exploiting their control of other scarce 
resources will also resist such law, if only from Third 

World solidarity, at least until they come to see acute 

danger to themselves from the availability of such eco- 

nomic weapons.’ 


The Divided Agenda; 


We have suggested items on a common agenda; there are 
also quests for new law on which the world is divided. In 
large part that division derives from different degrees of 
satisfaction with its commitment to liberal, free-market eco- 
nomic principles. 
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Law Agenda of Developed States 


The developed Western States remain reasonably content 
with the present system and its law, a system based on 
State autonomy and the need for State consent, a liberal 
system with a free-market economy. Especially since they 
remain a small minority in the system, developed States 
protect their autonomy by refusing to accept majority rule 
in bodies that are to have power, for example, the United 
Nations Security Council, or by refusing to grant authority 
to bodies that operate by majority, for example, the United 
Nations General Assembly. 


They project their authority by seeking law that 
would reinforce the international system as they have 
known it and its values of stability and order. Those val- 
ues, they insist, are not theirs alone but perhaps because 
they have more to lose, developed states are more strongly 
committed to passing them. 


Terrorism 

Developed States have sought to reinforce traditional law 
holding States responsible for acts of terrorism originating 
in their territory; they have sought universal agreements of 
co-operation against aerial and related forms of terrorism. 
But while all Governments recognize their own vulnerabil- 
ity to terrorism, and almost all join in decrying it, interna- 
tional law to deal with it effectively has been slow in com- 
ing. Every cause which different terrorist groups claim to 
represent has evoked some governmental support or con- 
donation; in particular, some Governments continue to re- 
sist outlawing those who terrorize under the banner of "self- 
determination", "people's liberation", or other slogans ofa 
"new political order". The conventions designed to protect 
aviation have been adhered to by many States but a fully 
effective international law against such terrorism would 
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require agreement by virtually all States to prevent poten- 
tial hijackers or saboteurs from preparing and arming for 
their venture, to deny them haven, to punish them severely 
or extradite them to States that will do so. Terrorists have 
in fact been justified in their confidence that they would 
find some country to harbour them. (In the past, some lib- 
ertarian countries, too, have been reluctant to agree to law 
that would require them to deny asylum to a refugee who 
hijacks a plane to escape tyranny.) 


Pollution Control 


Environmental protection is on the world agenda, a com- 
mon need not parochial one, but developed States have 
been more eager than poorer countries to reverse the tides 
of pollution and restore and maintain the world ecology 
and environment. Even the developed world, however, has 
been far from united in this effort, for its own commitments 
are uneven and its interests divided. Maritime States, for 
example, have resisted measures to defend against, or clean 
up, "oil spills", measures which coastal States in particular 
have sought; few States champion the general interest 
against pollution of the high seas. Developed States have 
pressed for universal standards to defend against air pol- 
lution, and less developed States have been required to in- 
clude environmental protection measures in projects for 
which they sought financing from the world Bank. But 
developing States continue to resist stringent environmen- 
tal controls as an obstacle to rapid, less expensive develop- 
ment and a luxury which, they say, developed States can 
now afford only after centuries of environmental degrada- 
tion. 


The Open Market 


The developed, States wish to improve the economic sys- 
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tem they have had. They seek to maintain substantial au- 
tonomy and laissez faire in trade and finance, in a sub- 
stantially free market, calibrated by co-operative mecha- 
nisms like the International Monetary Fund, GATT and simi- 
lar institutions in which the developed States have a domi- 
nant say and maintain their essential autonomy. The de- 
veloped States have also continued to insist on the integ- 
rity of the properties and investments of their nationals in 
other countries. They are prepared to consider increasing 
their aid to poorer countries if others including the former 
Communist Powers and the "Third World rich" - will also 
do their share, but they insist that foreign aid is voluntary, 
and they resist any attempt to impose a legal obligation 
upon them to extend such aid. They have finally recog- 
nized the debt problem, an impossible burden for the poor 
States and painful too for the lending rich, and they are 
pressing for alleviating measures, but within the voluntary, 
market system.’ 


Social Problems 


The Western world has sought universal co-operation for 
population control. Third World States have resisted exter- 
nal programmes to that end, and coercive conditions on 
foreign assistance, as improper interference in their inter- 
nal affairs. Some societies also have religious and other 
cultural objections to population control; some purport to 
see in such programmes racism and even genocide, and an 
effort by the developing world to deny the Third World the 
population they need for development and security. 


The Western world has sought universal attacks on 
other social problems - the remnants of slavery, slave trade 
and forced labour, the oppression of women and children, 
illiteracy. Some in the Third World have closed their eyes 
to some of these ills (even to some abiding slavery). Some 
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poor States have been prepared to receive aid to alleviate 
these and other social problems, but they resist strict scru- 
tiny or other strings even by international bodies (such as 
ILO, WHO, UNESCO). 'I'he developed world has also 
sought law to assure freedom of international communica- 
tion, whether through audio visual or print media, and 
cultural exchange. The Third World has sometimes seen 
these efforts as forms of cultural limperialism, and some 
States have asserted the need to protect their cultural heri- 
tage from foreign cultural corruption. 


Third World Agenda 


The Third World law agenda is the agenda of the poor 
majority of States. As a majority with a significant mea- 
sure of solidarity, its members have sought to create new 
institutions in which majorities rule (an end they pur- 
sued during negotiations at the Conference on the Law 
of the Sea), and to increase the powers of existing insti- 
tutions in which majorities rule, such as the United Na- 
tions General Assembly. In those efforts they have met 
the firm resistance of powerful States, rooted in the tra- 
ditions of the system, in the principles of State autonomy 
and the need for State consent. And even poorer States, 
generally part of the majority, have been reluctant to 
accept principles of community rule and derogations 
from their autonomy.” 


New States joined - willingly, eagerly, a system 
with established traditions and laws. At one time, the 
new States and their fellows in the Third World asserted 
a right to re-examine international law and the interna- 
tional legal system and to take full part in its codifica- 
tion, development or modification. In essentials, new 
States were bound by what they found; in essentials, 
they favoured what they found. 
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A Human Right to Peace 


The cause of peace and the cause of truth 
are of one family. Even as those who love 
science an devote their lives to physics and 
chemistry, even as those who create new an 
higher ideals for mankind in literature, even 
so with those who love peace, there is no 
limit set. Whatever has been accomplished 
in the past is petty compared to the glory of 
the promise of the future. 

Thomas Woodrow Wilson - 


Nobel Prize for Peace, 
acceptance Speech. 1920 
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Peace between States is a primary value of the inter-State 
system, the objective of the law of the United Nations Char- 
acter. ' Every State can be said to have a right to peace. 
Assertions of a human right to peace have generally been 
dismissed as yet another exercise in thetoric: States gener- 
ally have seen no need to establish obligations for States in 
this regard beyond those already assumed in the United 
Nations Charter, 2 


Yet, conceptually at least, an individual human 
right to peace cannot be dismissed out of hand. The State's 
right to peace under international law is designed not merely 
to safeguard State autonomy but to secure the deepest val- 
ues of its society and of each of its inhabitants. Surely hu- 
man dignity requires that the individual not be subject to 
the horrors of war. Is peace a human right like those listed 
in the Universal Declaration and legislated in the Cov- 
enants? 


An individual human right to peace is perhaps im- 
plied in Article 28 of the Universal Declaration: "Everyone 
is entitled to social and international order in which the 
tights and freedoms set forth in this Declaration can be 
fully realized." That Article, however, has not been con- 
verted in the Covenants into Specific legal rights which the 
State must recognize, respect, ensure and strive to realize, 
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tions or provisions, however, it is plausible to insist that if a 
State launches war, courts war, or engages in policies likely 
to lead to war, anyone of its inhabitants might claim a vio- 
lation of one or more established human rights: war would 
cause the individual's own State, as well as its adversary in 
hostilities, to invade rights to life, liberty and property, and 
would justify and lead to derogations from other rights 
under Article 4 of the Covenant on Civil and Political Rights. 
The individual could claim also that unnecessary resort to 
war diverts resources that should be available to realize 
economic-social rights, in violation of the Covenant on Eco- 
nomic, Social and Cultural Rights. Whether such arguments 
would be heard, whether they would contribute directly 
to either the cause of peace or the cause of human rights is 
open to debate, but they should at least illuminate the inti- 
mate links between the values of peace and the values of 
human rights. 


A Right to a Healthful Environment: 


A right to a healthful environment also requires special 
conceptualization if itis to fit comfortably within the frame- 
work of established human rights law. Obviously, the 
healthful environment is a "good" which States should 
pursue. Obviously, it is related to individual health and well- 
being. As such, it can be argued, a State party to the Cov- 
enant on Economic, Social and Cultural Rights is required 
to pursue a healthful environment progressively to the ex- 
tent of available resources as part of its obligations to real- 
ize the specific rights recognized in the Covenant. A right 
to a healthful environment can perhaps be linked also to 
civil-political rights since purposeful, knowing, or even neg- 
ligent assaults on the environment amount to inhuman 
treatment by a State of its inhabitants, in violation of Ar- 
ticle 7 of the Covenant on Civil and Political Rights. If so, 
as with other civil-political rights, the State (the Govern- 
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ment) itself must respect that right and must ensure re- 
spect for it by private persons subject to its jurisdiction. Some 
will suggest also an obligation to respect the environment 
of other States, to seek respect for it by other States, and to 
co-operate with other States to protect the common envi- 
ronment a form of commonage. 


All these new generations suggested have several 
things in common. They are accepted "goods" seeking the 
mantle of human rights for political-rhetorical uses, They 
are not "individuated" individual rights like the traditional 
civil-political rights or even like those in the economic so- 
cial generation, but rather claims for the whole society that 
are of vital concern to every individual member of society. 
They cannot be readily couched in normative terms and 
incorporated into the international law of human rights 
we now have, if only because they cut across State lines 
and challenge the basic assumptions of the State system. 
At bottom, efforts to declare these to be human rights are 
pleas for international co-operation to address major prob- 
lems facing the human race. 


Human rights are not the only "good", and some 
"goods" may be even more important than many human 
rights. In fact, the proposed generations may have already 
been recognized as individual rights in Article 28 of the 
Universal Declaration and may be implied in the existing 
Covenants. To make them explicit in new provisions or new 
conventions might be redundant, but that is not a compel- 
ling objection: the international system has developed spe- 
cial conventions on numerous human rights clearly cov- 
ered by the Covenants-on genocide, racial discrimination, 
apartheid, torture, women's rights.’ There is little harm, 
and some potential benefit, in recognizing additional goods 
as human rights, and in developing human rights already 
recognized, if to do so would serve human values signifi- 
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cantly, so long as it is clear (as the Declaration on the Right 
to Development makes clear) that pursuit of these newer 
rights does not justify easy sacrifice of the older rights.‘ 


The proposed new generations may lead us along 
paths further removed from the State-oriented values and 
methods of the international political system we have 
known. Additional commitment to human values may re- 
quire further derogations from State values, additional pen- 
etrations of State societies, additional interference with the 
free market, perhaps even additional deviations from the 
consent principle. The system still resists these even when 
they are required tc ensure respect for the two accepted 
generations of rights, as we have discussed elsewhere in 
this work. 


To Respect and Ensure: Inducing Compliance with Human rights 
Law 


The international system has produced an excellent law of 
human rights. The instruments embodying this law have 
been widely accepted. Here the system has shed its tradi- 
tional predilection for laissez-faire and there has been con- 
tinued pressure for additional adherences to existing law 
and for additional law. International human rights law 
reflects major derogation by the international system from 
its commitment to basic State values - State autonomy and 
impermeability. The international system now attends fre- 
quently to what goes on inside States, encourages States to 
assure human values and provides normative protection 
to individual human beings. 


The new law is remarkable, some would say "won- 
derful", But its enthusiastic reception by the international 
system has bred scepticism: Do states mean it? Do they re- 
ally assume legal obligations? Do they really consider them- 
selves legally bound? Such scepticism has been strength- 
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ened by notorious and blatant human rights violations in 
many countries, and by the continuing resistance to estab- 
lishing a more effective international enforcement regime. 


In this work we consider how the international sys- 
tem has sought to induce compliance with international 
human rights norms, and with what success. We came to 
know how inducement to comply with international law 
works in general, why it generally succeeds, and why it 
sometimes fails. Human rights law, however, is different. 
There are differences in the character of its norms and in 
the political forces that engender them which render the 
task of inducing complaince with human rights norms ex- 
ceptionally difficult. 


Respect for Civil - Political Rights: 


International human rights law is unlike other interna- 
tional law in several respects relevant to compliance. 
First, international human rights law stands squarely on 
national law. The Principal law, precisely because that 
law promotes human values rather than State values. 
Because a State's commitments under human rights law 
are directed towards its own people and may require 
major internal readjustments, the habit of compliance 
with international standards may not have developed; 
indeed, ingrained attitudes and habits inconsistent with 
those standards may have to be broken, and established 
practices abandoned. Even after 50 years under the 
Universal Declaration, even years after States were per- 
suaded to make legal commitments to human rights, 
many States have not yet "internalized" their interna- 
tional human rights, undertakings, have not developed 
strong commitment to constitutionalism, rights and the 
tule of law, have not established institutions to nurture 
that commitment. 
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The general culture of compliance with international 
law also is less effective for human rights law. The interna- 
tional human rights system is still "settling in". States have 
not yet wholly shed the idea that conditions inside a State, 
including how a State treats its own inhabitants, are no 
one else's business. States have not yet wholly assimilated 
the fact that they have an international obligations -to re- 
spect the right of their citizens, that an act of torture or 
other inhuman treatment, for example, is a violation of an 
international law. 


Compliance with international human rights obli- 
gations i.e., respect for human rights at home - is more re- 
sponsive to domestic forces, to the domestic constitutional 
culture, than to any international culture pressing for com- 
pliance with.international human rights norms. The causes 
of human rights violations are cultural, political, internal, 
close to home - an underdeveloped commitment to consti- 
tutionalism, to the rule of law, to the idea of individual 
rights, to limitations on government; political-social-eco- 
nomic under development and instability; evil or stupid 
State leaders, fostering a culture that tolerates brutality and 
repression; inefficient administration. In such circum- 
stances, external inducements to comply with international 
human rights law are remote and not readily felt. 


Horizontal enforcement, the principal inducement 
for international compliance generally, also works differ- 
ently and less effectively for human rights undertakings 
run to other States, to the other parties to a covenant or 
convention, or to all States when the obligation is under 
customary law and erga omnes. In principel human rights 
obligations, like other international obligations, create rights 
in the promises and afford them remedies.° But while State 
promises are entitled to pursue such remedies, they have 
not been sufficiently motivated to do so and do not in fact 
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do so. For the real beneficiaries are not the State promisees 
but the inhabitants of the promisor State,’ and in general, 
States - even if they have adhered to international agree- 
ments - do not have a strong interest in human rights gen- 
erally and are not yet politically acclimated and habitu- 
ated to responding to violations of rights or persons abroad 
other than their own nationals. 


Many States, themselves still lacking an entrenched 
human rights culture, themselves vulnerable to charges of 
violation, are reluctant to respond (surely to respond uni- 
laterally) to a violation by another friendly State of the hu- 
man rights of that State's own inhabitants, What is more, 
the principal element of horizontal deterrence is missing. 
A State promisee cannot respond to violation by retalia- 
tion or the threat of retaliation; Such retaliation would it- 
self violate human rights.’ And the threat that "if you vio- 
late the human rights of your inhabitants, we violate the 
human rights of our inhabitants" hardly serves as a deter- 
rent. The result is that the temptation to violate human 
tights law is stronger than for other international law while 
fear of reaction by other States or of other adverse conse- 
quences is weaker. 


In all, then, there has been a basic disappointment 
of original expectations about the enforcement of interna- 
tional human rights law. 


ready to accept the standards set forth in the Universal 
Declaration and most States have been prepared to accept 
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legal obligations to abide by such standards. But perhaps 
because States remain addicted to their State values, be- 
cause the system has not yet fully assimilated the implica- 
tions of its still-new commitment to human values, the other 
original assumptions have not yet been realized: 


States still resist scrutiny of their human rights 
behaviour; they are still reluctant to scrutinize the behaviour 
of others. State resistance to scrutiny by other States is evi- 
dence that they value the opinion of others, and they rec- 
ognize the deterrent power of scrutiny, but until scrutiny 
becomes more common and more serious its deterrent po- 
tential remains hypothetical. State reluctance to scrutinize 
others reflects unwillingness to assume inter-State moni- 
toring functions, to jeopardize friendly relations and to 
expend political capital in the cause of human rights of 
persons in other countries. 


In all, emphasise that horizontal enforcement - the 
threat of a response by other parties to a human rights 
agreement, or by States generally to a violation of custom- 
ary human rights law - has had only marginal influence 
on the human rights behaviour of States. 


Some of the weaknesses in the international 
enforcement,of human rights law were clear from the be- 
ginning of the Human Rights Movement; others have be- 
come clearer during the intervening decades. In any event, 
for these (and other) reasons, the International Human 
Rights Movement has developed special "enforcement ma- 
chinery". ; 

Special enforcement machinery has followed two 
principal tracks. Some has been established by particular 
human rightsagreements, such as the Human Rights Com- 
mittee under the Covenant on Civil and Political Rights 
and the commissions and courts under the European and 
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American conventions. A second track of enforcement con- 
sists of United Nations bodies - the General Assembly, the 
Economic and Social Council (ECOSOC), and especially 
the Human Rights Commission and its subsidiary units. 
Their activities are sometimes seen as politics, not law, but 
these bodies invoke norms and are properly seen as part of 
the enforcement system. 


It is difficult to assess which of these "tracks" has 
been more successful; surely they have both contributed to 
compliance. But they work differently. A monitoring body 
created by a human rights covenant or convention ad- 
dresses only compliance by States parties to that agreement 
and only with the norms established by the agreement. The 
mandate, authority and procedures of the monitoring body 
are defined by the agreement. United Nations bodies, on 
the other hand, often address human rights issues as part 
of their general mandate as defined by the United Nations 
Charter and by General Assembly resolutions. They are not 
themselves monitoring bodies, but have sometimes created 
ad hoc monitors and have sometimes condemned viola- 
tions. In principle, they might address human rights viola- 
tions by virtually any State, since nearly all states are par- 
ties to the United Nations Charter; in fact, political bodies 
are likely to address only selected, dramatic human rights 
violations by dramatic human rights violations by selected 
countries. 


Special Machinery and Traditional Inter-State Remedies 


The special machinery to induce compliance with human 
rights law was designed to implement the human rights 
values of the international system with due (or undue) re- 
spect for State values. It was intended to supplement ordi- 
nary horizontal enforcement and to compensate for the 
weaknesses of such enforcement of the law of human rights. 
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Some have suggested? that the special machinery replaces 
horizontal enforcement, that, unless otherwise provided, 
one party cannot claim against another and seek traditional 
international legal remedies. Indeed it is a mistaken view. 
There is no evidence to support it and substantial evidence 
against it. The existence of "ICJ clauses" in the Genocide 
Convention, in the Convention on Discrimination against 
women, in the Torture Convention, confirms that such trea- 
ties establish the ordinary rights and remedies among States 
parties to a multilateral convention. In the Convention on 
Discrimination against Women and in the Torture Con- 
vention, resort to the ICJ is expressly provided in addition 
to the special machinery there established.” (The absence 
of an ICJ clause from other covenants and conventions was 
due to other factors, notably the strong antipathy to the 
Court by many States in the aftermath of the South West 
Africa cases. ™ To interpret the covenants and conventions 
as excluding resort to traditional inter-state remedies is 
unwarranted and undesirable. It is necessary to encourage 
taking the legal character of human rights obligations seri- 
ously, not to debase or dilute it by denying that law the 
support of the ordinary remedies. 


Surely, horizontal enforcement is available to en- 
force the customary law of human rights.” Obligations of 
customary law in respect of human rights are erga omnes 
and all States can act (peacefully) to induce compliance. 
They can protest, make claims, and even bring suit if the 
parties had consented to the compulsory jurisdiction of the 
International Court of Justice or to some relevant system of 
arbitration. If some obligations erga omnes, elsewhere in the 
law, might be seen as creating a right in every State to en- 
force its own interests, the customary law of human rights 
recognizes the interests of all States in the human rights of 
all human beings. In the Barcelona Traction case, the In- 
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ternational court of Justice said: 


In particular, an essential distinction should 
be drawn between the obligations of a State 
towards the international community as a 
whole and those arising vis-a-vis another 
State in the field of diplomatic protection. 
By their very nature the former are the con- 
cern of all States. In view of the importance 
of the rights involved, all States can be held 
to have a legal interest in their protection; 
they are obligations erga omnes.: 


Such obligations derive, for example, in con- 
temporary international law, from the out- 
lawing of acts of aggression and of genocide, 
as also from the principles and rules con- 
cerning the basic rights of the human per- 
son, protection from slavery and racial dis- 
crimination. * 


Violations of treaty norms by States parties are subject 
to some scrutiny by treaty committees; violations of cus- 
tomary law of human rights, on the other hand, receive 
no scrutiny by any such body. Here, surely, there can be 
no argument that other remedies were intended to re- 
place horizontal enforcement. Here one cannot rely on 
diplomatic protection of the victim by the State of na- 
tionality, since commonly the State of nationality is it- 
self the perpetrator of the violation. The international 
system has made certain particularly egregious violations 
of human rights violations of customary law erga omnes 
in order to provide some additional deterrence and give 
victims some additional security in their own countries. 
That protection by that law depends on the readiness of 
other States to indicate their concern and sometimes to 
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pursue remedies to enforce the law. 


Enforcement of Civil-Political Rights By Political Bodies 


International human rights law benefits significantly from 
enforcement also by political bodies. In general, interna- 
tional political bodies have attended only to the enforce- 
ment of norms of extraordinary political significance such 
as the law of the Charter on the use of force, but political 
bodies have devoted extraordinary efforts to promoting law 
on human rights and for that and other reasons they have 
not avoided the demands of enforcement of -inducing com- 
pliance with - that law. 


If law is politics, enforcement of law in the inter- 
state system is also heavily political. Political influence 
brought to bear in the organs and suborgans of the United 
Nations determined the enforcement machinery that found 
its way into covenants and conventions. (Political forces, 
have influenced also how that machinery has worked.) But 
United Nations bodies themselves have also been an arena 
for charges of human rights violations, sometimes evoking 
resolutions of condemnation. 


The Members of the United Nations have been 
divided as to their readiness to address charges of spe- 
cific human rights violations. Some States have resisted 
the airing of such charges on the ground that these were 
not the proper business of the Organization, which is 
forbidden "to intervence in matters which are essentially 
within the domestic jurisdiction of any State" (Art. 2(7)). 
In fact, United Nations practice long ago rejected that 
objection, in effect reflecting the conclusion that human 
rights violations were not a matter of domestic jurisdic- 
tion, or that United Nations practice in this regard has 
been determined not according to legal principle but by 
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negotiation and majority vote. 


Sensitivity to State values, reluctance to scrutinize 
and be scrutinized, have generally discouraged United 
Nations consideration of charges of specific violations. For 
a while, dominant forces in the Organization succeeded in 
preventing consideration of the thousands of complaints 
of human rights violations that poured into the United Na- 
tions Secretariat. In time, the Economic and Social Council 
was moved to authorize a subcommission of the Human 
Rights Commission to appoint a "working group" to meet 
for a short period each year, in confidence, to consider com- 
munications "which appear to reveal a consistent pattern 
of gross violations of human rights and fundamental free- 
doms" .° In time, the proceedings became less limited and 
less confidential and increasingly the United nations Hu- 
man Rights Commission has been appointing "rapporteurs", 
adopting resolutions and issuing reports'®. At all times, 
moreover, some charges of violation have made their way 
to the agenda of the larger United Nations bodies, the Eco- 
nomic and Social Council and the General Assembly and 
infrequently also the Security Council. 


One cannot appraise these activities with precision 
or with confidence, but clearly they have served as some 
inducement to terminate or mitigate violations, perhaps 
even as some deterrent. Political bodies, however, are sub- 
ject to their own political laws. The larger bodies - notably 
the United Nations General Assembly - are more visible, 
more newsworthy, therefore more "politicized", therefore 


less likely to apply human rights norms judicially, impar- 
tially. In such bodies, human rights are more susceptible to 
being subordinated to non-human rights considerations. 
There voting, including "bloc voting", has led to "selective 
targeting” of some States, sometimes exaggerating their vio- 
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lations and overlooking those of other States, including some 
that are guilty of gross violations. Smaller political bodies, 
such as the Human Rights Commission, are also inhabited 
by government representatives concerned for State values 
and friendly relations, but increasingly they are able to be 
somewhat less "political", more evenhanded, as well as more 
activist in the cause human rights. 


In monitoring human rights as in other matters, the 
influence of the United Nations bodies has reflected the 
transformation of the United Nations by the influx of new 
Members and the dominance of the Organization by the 
Third World. In general, Third World, States have been 
committed to non-alignment and were therefore reluctant 
to support an active United Nations role in human rights 
monitoring, which, in the past at least, Communist States 
(and others particularly committed to State values) resisted. 


Hence, for example, the failure of repeated efforts 
until the World Conference on Human Rights held at 
Vienna in June 1993 to establish a United Nations High 
Commissioner for Human Rights. On the other hand, Afri- 
can States provided a particular impetus to human rights 
activism when they led the United Nations to take a strong 
stance against apartheid, make it a perennial issue, adopt 
perennial resolutions of condemnation and exhortations to 
sanctions. 7 On two occasions, in 1963 and in 1970, they 
induced the Security Council to call on states not to pro- 
vide South Africa with weapons and in 1977 the council 
imposed a mandatory arms embago."* It was the desire to 
attack apartheid by every means available that led to the 
development of "working group" procedures under 
ECOSOC, originally designed for complaints of apartheid, 
then extended to other "consistent patterns of gross viola- 
tions of human rights and fundamental freedoms". Votes 
on apartheid in United Nations bodies, adherence to the 
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Convention on Racial Discrimination and later to the Con- 
vention on the Suppression and Punishment of the Crime 
of Apartheid, became elements in friendly relations with 
African States. The influence of African and other Third 
World States has rendered racial discrimination the most 
serious international crime and helps explain why the Con- 
vention on Racial Discrimination has the largest number 
of State adherences, with machinery, we saw, reaching far- 
ther than that provided in the Covenant on Civil and Po- 
litical Rights. 

Events in 1989-1990 may yet effect another trans- 
formation in the United Nations Organization that would 
influence human rights enforcement. Radical improvement 
in East-West relations generally and new freedom in East- 
ern and Central Europe may yet lead to better co-opera- 
tion in support of human rights in the United Nations (as 
elsewhere), with new support for human values and greater 
willingness to accept more intrusive, more effective enforce- 
ment machinery. 


National Enforcement Of International-Standards 


Many States give effect to their international human rights 
obligations by enacting laws and providing their inhabit- 
ants with administrative and judicial remedies. Some States 
have also used international legal human rights standards. 
In response to international pressure, many legislatures have 
adopted anti-apartheid sanctions."* In the United States, 
Congressional legislation has for many years denied aid 
and forbidden the sale of arms to Governments guilty of 
"consistent pattern(s) of gross violations of internationally 
recognized human rights" In the United States, too, by 
legislative directive, the Executive Branch issues annual 
reports on the condition of human rights in all countries 
and diplomatic intercession against human rights violations 
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is part of the policy of the United States, though it has dif- 
fered in in tensi ty and consistency with different adminis- 
trations and for different countries. In a few cases the 
United States courts gave judgment in tort against a for- 
eign official for violation of the international law of human 
rights. 

There has beer some criticism of such unilateral 
enforcement of human rights norms against violation by 
other States. We believe that such enforcement is not ille- 
gal or improper. A State can surely withhold benefits it is 
not obliged by law to give, such as foreign assistance; ex- 
cept where committed to do so by treaty, a State is not 
obliged to trade with any other State. But other sanctions 
not involving the use of force may also be proper responses, 
especially for violations of human rights obligations erga 
omnes. ” such unilateral "enforcement" is sometimes re- 
sented, especially by target States, but as in the case of apart- 
heid - such non-forcible sanctions are a reasonable response 
to continuing gross violations when international machin- 
ery is inadequate and ineffective. No doubt, every State 
would prefer not to impose sanctions on its own authority 
so as not to implicate its bilateral relations with the target 
State, and would welcome sharing the burden of enforce- 
ment with other countries through United Nations bodies. 
National enforcement would probably fade away if inter- 
national enforcement improved. 


No discussion of enforcement of international norms 
is complete without stress on the importance of non -gov- 
ernmental contributions to the complex of inducements. 
Commitment to human values by dedicated individuals and 
groups in many countries and the inadequacy of govern- 
mental and intergovernmental responses to gross human 
rights violations, have inspired a growing network of non- 
governmental organizations (NGOs), national as well as 
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international (of which Amnesty International is the best 
known). NGOs sometimes work with Governments and 
through international organizations, sometimes through 
media of information, to mobilize outrage and enhance a 
sense of shame, with a view to terminating, remedying and 
deterring gross violations and persuading States to change 
laws, institutions and practices so as to make it more likely 
that human rights are respected and secure.” 


Enforcing Economic- Social Rights 


States have assumed international obligations to realeze 
economic and social rights for their inhabitants but "en- 
forcing" such obligations poses very different problems for 
the international system and is governed by different po- 
litical considerations. In national legal systems, gener- 
ally, economic - social benefits are not constitutional rights 
or are not enforceable as Such” The kind, degree and level 
of welfare benefits are determined by legislation and may 
depend on the availability of reso , on national values, 
and on internal political forces. In most countries such ben- 
efits are not matters of right, but some sense of entitlement 
has grown and been established. Enforcement of such en- 
titlement as national legislation provides depends on ad- 
ministrative remedies established by law. Ordinarily there 
is no remedy if the legislature has not adopted the neces- 
sary laws or provided the necessary funds. 


In the international law of human rights, economic 
and social rights have the same legal character and status 
as civil and political rights, but the very concept of enforce- 
ment of such rights is starkly different. Implementation of 
the International Covenant on Economic, Social and Cul- 
tural Rights does not seem to contemplate external scru- 
tiny or monitoring. To sceptics, that may only reinforce the 
impression that economic-social rights is not perceived as 
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entailing legally binding obligations. One may suggest in- 
stead that the Covenant assumes that compliance is not 
the important concern: States wish to comply and will do 
so if they have the necessary resources. Therefore the inter- 
national preoccupation has been not with compliance but 
with enhancing resources, with economic development of 
States so as to enable them to comply. The Covenant serves 
justification for demands for international economic change 
and for assistance from international institutions and from 
other States. 


Like the Covenant on Civil and Political Rights, the 
Covenant on Economic, Social and Cultural Rights requires 
reports. Originally, it did not provide for a committee to 
scrutinize them; reports were to go to ECOSOC with cop- 
ies to the United Nations specialized agencies.” In ECOSOC 
and in the specialized agencies, reports served the purposes 
of promoting development, of helping States improve their 
ability to meet economic-social needs; they were not in- 
tended to be scrutinized for wilful non-compliance. 


In 1985, ECOSOC created a Committee on Economic 
and Social Rights, which parallels and looks like the Hu- 
man Rights Committee under the Covenant on Civil and 
Political Rights, to consider reports under the Economic and 
social Covenant.‘ It is still too early to appraise the new 
Committee or to discern with confidence the role it will 
play. Its deliberations may serve to interpret the Covenant 
and help develop a jurisprudence of economic and social 
rights. Perhaps it will advise States as to how to make their 
programmes more effective. It remains to be seen whether 
it will become an authentic monitoring committee. Will it, 
in particular, undertake to probe whether a State is taking 
steps "to the maximum of its available resources", "with a 
view to achieving progressively the full realization" of the 
economic and social rights of its inhabitants "by all appro- 
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priate means" (Art. 2)? Will the Committee insist, for ex- 
ample, that a State is not in compliance with is legal obli- 
gations when it spends on armaments and grandeur, or 
perhaps even on "modernization", rather than on food, 
health-care, housing and education for its people today? 


The international contribution to the realization of 
economic and social rights will continue to depend on in- 
ternational politicaleconomic bodies, notably the World 
Bank and the International Monetary Fund. Their efforts 
to promote development will improve the ability of States 
to meet basic human needs. International financial institu- 
tions monitor the programmes they finance and impose 
conditions on their assistance but their concerns are some- 
times longer term, rather than immediate basic human 
needs, They have resisted proposals that they monitor 
whether their client States respect civil and political rights 
and that they demand such respect as a condition for their 
assistance. * 


In all, it is difficult to avoid the impression that there 
has been little disposition in the international system to take 
the Covenant seriously as creating international legal obli- 
gations for States parties, and therefore little disposition to 
monitor compliance with the Covenant, as by scrutinizing 
a State's expenditure for other purposes of resources that 
ought to be available for meeting basic economic and so- 
cial needs of its inhabitants. Non-governmental organiza- 
tions, too, have avoided such monitoring. The principal 
NGOs, and the information media, tend to concentrate ex- 
clusively on civil-political rights. NGOs that are engaged in 
economic-social activities devote themselves to providing, 
assistance, not to monitoring economic and social policies 
and practices of Governments. 


In economic-social rights, the law, and especially 
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inducements to comply with the law, are strictly limited by 
State autonomy and State impermeability. Even more than 
in civil-political rights, failures in complaince are large and 
systemic, resulting from economic-political inadequacies 
that are difficult to overcome in a liberal economic system 
of autonomous States. The system will have to consider 
additional inducements to comply, including more intru- 
sive monitoring if the law of economic and social human 
rights is to realise its normative aspirations. 


Enforcement of human rights norms reflects the 
ordinary weaknesses of international enforcement as well 
as additional inadequacies reflecting tensions between tra- 
ditional State values and the contemporary human values 
which the system has adopted. Hence the growth of spe- 
cial machinery, but it is modest machinery, minimally in- 
trusive on State autonomy and impermeability. Experience 
and dedicated effort have brought some improvement in 
that machinery, and more may come with greater willing- 
ness by East and West to co operate and to consent to stron- 
ger institutions for better enforcement. One can only specu- 
late whether States would accept stronger machinery and 
more intrusive monitoring if the principal covenants and 
conventions were being drafted today. There is little dispo- 
sition to seek formal amendment to modify existing agree- 
ments to that end. It may be possible, however, to improve 
existing machinery even within present terms of reference. 


This, briefly, is the story to date of the international 
system's move towards commitment to human values 
through an international law of human rights. The idea of 
human rights has been universally accepted. Excellent in- 
ternational standards have been developed and incorpo- 
rated into national constitutions and international instru- 
ments. The Universal Declarations is repeatedly invoked, 
the various covenants and conventions are adhered to by 
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States from every region and 'of every ideological hue. More 
than half of the States have adhered to the International 
Covenant on Civil and Political Rights and the International 
Covenant on Economic, Social and Cultural Rights; even 
larger numbers of States are parties to the Genocide Con- 
vention, the Convention on the Elimination of All Forms of 
Racial Discrimination, the Convention on the Elimination 
of All Forms of Discrimination against Women.” The Con- 
vention on Torture is still new but it too is likely to achieve 
wide support. Customary law of human rights continues 
to grow, and some of it is jus cogens. 


But the condition of human rights leaves something 
to be desired in every country, and much to be desired in 
many countries. The development of a national human 
rights culture depends primarily on internal forces, but an 
international human rights culture can strongly influence 
domestic progress. International law generally has man- 
aged with reasonable success, thanks to a culture of com- 
pliance and to horizontal enforcement; international hu- 
man rights law is still developing its culture of compliance. 
The move from State values to human values represented 
by the new international law of human rights has not yet 
gone so far as to induce States to accept "intrusive" moni- 
toring and impartial judgment of State compliance. In a 
system of States subject to the politics of States, State resis- 
tance to enforcement has limited the effectiveness of treaty 
machinery as well as the political influence of international 
bodies. Regional groupings in Europe and America have 
had far better success, but the African human rights move- 
mentis still developing, and human rights law and enforce- 
ment are hardly noticeable in other regions.” Bilateral en- 
forcement by individual States has had marginal impact. 
Non governmental monitors are effective, but insufficient. 


International standards have contributed to a uni- 
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versal human rights culture. which has been slowly taking 
root around the world. Those who have insisted on con- 
verting a universal declaration of human rights into an in- 
ternational law of human rights have placed faith in the 
power of norms to add strength to that culture and to shape 
the behaviour of States in respect of rights more quickly. 
But the added influence of law depends largely on the abil- 
ity of the system to induce compliance with that law and 
persistent resistance to effective inducements may put into 
question the normative quality of the norms. 


There is a need to take the international law of hu- 
man rights seriously by taking inducements to comply more 
seriously. An international culture of compliance with hu- 
man rights may require the system to promote, and States 
to accept, more intrusive enforcement of human rights, to 
move farther from State values to human values. Much may 
depend on the changing international political climate. 
Might the Russia yet agree to, and the Third World join in, 
new enforcement machinery? Might the United States im- 
prove its international co-operation and participation in 
the International Human Rights Movement” Will such new 
development transform political inducements to comply 
with international human rights law, so as to make the 
international system more responsive to human values in 
fact as it is in principle? 
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Health And Human Rights 


Health is a state of complete physical, men- 
tal and Social Well-being and not merely the 
absence of disease or infirmity, 


- World Health Organisation, 
Constitution, in Basic Documents 
Make a careful diagnosis, discover the true 


cause of the disease, think out the proper 
remedy and apply it effectively 


- Kural 948. 


Health and human rights have been linked in an explicit 
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mannet. With few exceptions, notably involving access 
to health case, discussion about health have rarely in- 
cluded human rights considerations. Similarly, except 
when obvious damage to health to the primary mani- 
festation of a human rights abuse, such as with torture, 
health perspective, have been generally absent from 
human rights discourse. ! 


Since 1998 year of the fiftieth anniversary of the 
Universal Declaration of Human Rights, we have come 
to realize that there is a powerful synergy between health 
and rights. By design, neglect or ignorance, health - poli- 
cies and programs can promote and protect or conversely 
restrict or violate human rights. Similarly, the promo- 
tion, protection, restriction or violation of human rights 
can have direct impacts on health. Thus, health and 
rights should inform and inspire each other. Both pub- 
lic health and human rights recognize the ultimate re- 
sponsibility of governments to create the enabling con- 
ditions necessary for people to make and effectuate 
choices, cope with changing patterns of vulnerability and 
keep themselves and their families healthy. The recog- 
nized, and yet incompletely explored, synergy between 
health and rights offers us a way forward. 


The WHO is working to accelerate and strengthen 
the operational bond between its health mandate and 
human rights. In this context, the WHO has recognized 
the concept of "health security", a principle which en- 
compasses a constellation of rights enshrined in the 
Universal Declaration of Human Rights. It necessitates 
universality in health care, access to education and in- 
formation, the right to food in sufficient quantity and of 
good quality and the right to decent housing and to live 
and work in an environment where known health risks 
are controlled. Knowledge, freedom of choice and 
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through various forms of societal and economic trans- 
formation, the empoverment of people to effect desired 
changes in their own lives are understood as critical to 
move health security from theory to reality. 


Health and Human Rights 


At best, health is considered a basic service to be delivered 
by governments and physicians, rather than a basic right 
of individuals and communities. 


Adoption of the human rights paradigm has the 
potential to revolutionize the health field. The human right 
principle that "all human beings are born free and equal in 
dignity and rights" is a powerful concept in spite of its sim- 
plicity. By applying the principle of equality to health, we 
have non choice but to examine the relationship between 
the individual and all those who have power to affect his 
or her health. 


In the field of preventive medicine, we are often 
faced with the difficult choice between fostering public good 
and sustaining individual choice. Subjects that come to 
mind include tobacco smoking alcohol and drug abuse, and 
the effect of media images on women's psychological and 
physical health, among others. Of particular prominence 
in this area is the largest international preventive health 
effort: namely, family planning programmes and their po- 
tential human rights violations. Forced abortions and ster- 
ilizations, abuse of injectables, implants and other provider 
controlled methods have all been reported. 


Two areas of health rights issues are environmental 
damage and pollution, which have been shown to put com- 
munity health at risk. while a degree of economic develop- 
ment is vital to improving health standards, there exists a 
potential conflict between ecnomic development is vital to 
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improving health standards, there exists a potential con- 
flict between economic development/ prosperity and health 
rights. 


Of course, many human rights principles are already 
outlined in international and national laws. But increased 
understanding of and familiarity with, international laws 
and treaties, as well as with constitutional laws, will mena 
closer collaboraiton between the health and legal profes- 
sions in the future. 


In order to develop new human rights principles or 
revise old ones, the health and human rights field will have 
to go to the source: ethicists ad thinkers, both relgious and 
nonreligious, from all cultures. Their recruitment will be 
necessary in advancing the field of health and human 
rights beyond existing laws and treaties. 


The human rights field operates in such a way as to 
protect the individual form the vicissitudes of power that 
impact his or her life. In the field of health, this power may 
be the state; international policies and programmes; 
multionational and local drug companies; the medical es- 
tablishment; and finally, the famility and community. 


Individual and groups who wield least power need 
increased social and legal protection. Particularly vulner- 
able are women, the illiterate and poor, the disabled, eth- 
nic and racial minorities, indigenous people and children. 
In our research and analysis of health and human rights, 
we must be particularly mindful of the vulnerability of these 
groups, and of other power imbalances that may prevail in 
a particular society. 


A major and common conflict that should be ad- 
dressed constantly by those developing rights principles is 
the conflict between individual and group rights. Because 
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human beings live in community with one another, there 
must be a limit at which individual rights end and group 
rights begin. On the other hand, group rights are often in- 
voked to suppress individual freedoms and the rights to 
self-determination. Human rights professionals must invoke 
a dialogue between citizens of Western societies (Particu- 
larly in the United States, where individual rights asserted 
to the maximum) and citizens of Eastern societies (Where 
communal and group values predominate). Each system 
has its benefits and drawbacks and both have valuable con- 
tributions to make to global human rights principles. Com- 
parative and cross-cultural research and reporting would 
also be useful in developing common ground for policy- 
making. 
a Involvement of health professionals through their 
unions and associations. This step is vital if any 
change in attitudes is to take place. 


° Legislation for health rights at national and inter- 
national levels in two ways. First would be laws to 
prevent violations; and second, laws to assert health 
rights and regulate health services. 


(a Development of national and regional capacities on 
health and human rights. This will go far toward 
building a network and encouraging information- 
sharing between countries and institutions. 


e Development of health rights monitoring mecha- 
nisms at national and international levels. This 
will help to ensure applications of principles, and 
create the pressure to bring about change. 


° Last but most important, education on health and 
human rights. The public must become aware of 
the message of health rights; the medical and 
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nursing schools given guidance on how to observe 
and promote these rights; and policy makers en- 
couraged to create an environment in which 
health and human rights can take root and blos- 
som. 


Women's Human Rights 


The first UN Decade for women from 1976 to 1985 helped 
women's projects at the local, national and international 
levels. Since 1985 world conference on Women, held in 
Nairobi, to the World Summit for Social Development 
(Copernhagen, 1995). 


Acknowledgement of women as fresh somes of en- 
ergy, ideas, and strategies has been increasing apparent in 
the documents and programmes these conferences have gen- 
erated. With regard to human rights, the Vienna Declara- 
tion and Programme of Action from the 1993 World Con- 
ference on Human Rights recognized that women's human 
rights are universal, inalienable, and indivisible and should 
not be subordinated to culture or religion. For the first time, 
the UN called for elimination of "violence against women in 
public and private life" as a human rights obligation. 


Further, women succeeded in gaining widespread 
recognition of women's rights as human rights and ad- 
vanced the process of creating mechanisms for monitoring 
and demanding accountability for abuses of women's hu- 
man rights. In particular, a Special Rapporteur on Violence 
Against Women was appointed and efforts toward 
strengthening the Convention on the Elimination of All 
Forms of Discrimination Against Women (CEDAW) were 
reinforced. The Vienna Declaration also called for integra- 
tion of women and incorporation of gender perspectives 
into all human rights mechanisms and practices, including 
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gender training for those responsible for protecting and 
promoting human rights. 


Women's participation in the Vienna Conference 
also allowed other issues of concern to women, such as 
poverty and reproductive rights, to be understood within 
the context of human rights. In Cairo, this led to the ICPD 
Programme of Action reafirming the human rights of 
women to life, liberty, security of person and to an adequate 
standard of living as critical principles of population and 
sustainable development policies. 


Legal Approaches to Apply Human Rights to Health 


Human rights law makes an important distinction between 
negative and positive rights. Of the two, negative rights 
are more easily applied, as they require states to do noth- 
ing but permit individuals to pursue their own preferences. 
In fact, states have not trusted women to make decisions 
affecting their own lives-rather, they have encumbered those 
women, pursuing reproductive and other health interests 
with burdens, conditions and at times, ferocious penalties. 


Male-gendered institutions of government, religion 
and the health professions have justified intervention in 
women's reproductive self-determination by invoking their 
own principles of public order, morality and public health. 
Laws have been developed in many countries that punish 
women and those who assist them, for resorting to contra- 
ception or abortion and women's access to health exami- 
nations and services have been made dependent upon au- 
thorization by husbands and fathers. Women's negative 
human rights require that states remove all such barriers 
to women's pursuit of their health interests, except for those 
governing safety and efficacy of health services in general. 


Positive rights require more for states-even amount- 
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ing in some cases to social reconstruction. For example, the 
Colombian Ministry of Health's interpretation of the 
Women's Convention led it to introduce a gender perspec- 
tive into national health policies. These policies consider 
"the social discrimination of women as an element which 
contributes to the ill-health of women". One Ministerial 
resolution orders health institutions to respect women's 
decisions on all issues that affect their health, lives and sexu- 
ality and rights "to information and orientation to allow 
the exercise of free, gratifying, responsible sexuality which 
cannot be tried to maternity."” 


Human rights regarding health require that the 
state provide health care that individuals are not able to 
obtain or provide on their own. This includes clinic and 
hospital-based services dependent on specialized skills of 
health care professionals, surgical interventions and medi- 
cal technologies. It also includes less sophisticated means, 
such as the supply of routine antibiotics and contracep- 
tives that require little more than minimum counseling, 
nursing and pharmaceutical services. 


Positive rights may be difficult to observe in states 
with strained resources. However, it is a notorious fact that 
states invoking poverty to justify nonobservance of duties 
to defend women's health often provide disproportionately 
large military budgets. This is consistent with male- 
gendered perceptions of a population's needs. 


Epidemiological data can be used to show how hu- 
man rights can be made relevant to women's health. For 
example, international law has not yet developed the right 
to life beyond the duty to apply due process of law incases 
of capital punishment. The right to life has not been in- 
voked on behalf of the estimated 5,00,000 women annu- 
ally who die of pregnancy-related causes because of lack 
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of appropriate care.? Supplying appropriate care for 
women may be .characterized as a duty of positive human 
tights to which states must allocate resources, An estimated 
2,00,000 of these deaths were due to unsafe abortion alone.‘ 
Health indications for abortion include Pregnancies that 
come too early, too late, too frequently, and too closely 
spaced. Permitting women access to qualified health per- 
sonnel willing to perform the procedure is a negative hu- 
man right that states are increasingly recognizing. The chal- 
lenge remains of requiring states to satisfy the positive duty 
of providing qualified services when women have no ac- 
cess to them on their own. 


Feminist legal analysis exposes further areas of hu- 
man rights observance to which states can be held. A dis- 
tinction is commonly drawn between public and private 
law. Typically, the state engages its machinery for public 
law concerns such as governmental administration and 
maintenance of public order, but excludes itself from such 
private law matters as family relationships and function- 
ing. Feminists identify domestic violence, discrimination 
against female children, women's exclusion from family in- 
heritance and demands for husband's authorization of 
wives medical care, as oppression and subordination. They 
point out that these impair women's health, but are not 
observed and remedied by the state.' In many countries, 


ing and survive roles, and exclude them from the educa- 
tion and training that boys receive to fulfill their masculine 
destiny as family and social leaders. 
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Physicians' and peace movements: 


Human rights language is not apparent in the numerous 
books and articles from the early 1980s that address the 
threat of war. Human rights is generally understood to in- 
volve the relationship between the individual and the State, 
and this was nota matter of governments violating the rights 
of citizens; both governments and people were hostage to 
competing ideologies that demonized one another. In 1984, 
Bernard Lown spoke of the power of propaganda consis- 
tently published by the American media. 


The compiex differences between our social 
systems have been reduced to martial com- 
bat between the forces of good and evil. Any 
constructive utterance is deemed as propa- 
ganda intended to dissipate the opponent's 
resolve... The enemy of humankind is nei- 
ther communism not capitalism, but these 
genocidal weapons... 


We must constantly search for means to en- 
large the dialogue between East and West. 
As governments confront each other with 
nuclear arsenals, we physicians must coop- 
erate to launch a people's dialogue“ 


Collective Action 


Lown had already done much to effect such dialogue. By 
late 1979 he had approached a fellow cardiologist in Mos- 
cow, Eugene Chazov. Like Lown, Chazov was research- 
ing the causes and prevention of sudden death in myocar- 
dial diseases. Lown suggested that they were doing noth- 
ing to prevent a cause of sudden death that threatened 
millions-nuclear war. He invited Chazov to join him in 
developing a joint medical protest against nuclear weap- 
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ons. As personal physician to Brezhnev, Chazov was in 
position to respond positively. In December 1980 three Rus- 
sian and three American physicians, including Lown and 
Chazov, met in Geneva. There they agreed on certain guide- 
lines for an organisation of physicians. The overreaching 
principle was that discussions must be limited to issues of 
nuclear war. Issues concerning conventional arms, nuclear 
power, human rights, or problems specific to anyone coun- 
try were to be avoided ° In the interest of being able to ad- 
vocate for the global right of protection from sudden anni- 
hilation, the opportunity to protest against treatment of mi- 
nority groups, dissidents, or political prisoners was dis- 
carded. In addition, discussion of any link between nuclear 
weapons and nuclear power (regarded as necessary for 
energy production in the Soviet Union) was avoided. 


The International Physicians for Prevention of 
Nuclear War (IPPNW) was founded as a result of that 
meeting. From its small first meeting at Airlie House in 1981, 
the organization held increasingly larger annual congresses 
in Cambridge (England) Amsterdam, Helsinki, and 
Budapest. By 1985 claiming more than 200,000 members 
in over 40 countries. IPPNW's prophetic mission was de- 
scribed in medical terms, offering a diagnosis which spelled 
out the reality of destruction caused by nuclear weapons 
and the blinkered concepts behind planning nuclear war. 
They also offered a prescription: "the need to halt testing of 
new nuclear weapons. The presciption was depicted on 
posters as a hand writing "Cease Nuclear Testing" on a 
prescription pad. In addition, a worldwide "Cease Fire" 
campaign protested every reported test explosion by any 
country. The need for radical new thinking was proclaimed 
on the IPPNW letterhead, which carried a quotation from 
Einstein: "We shall require a substantially new manner of 
thinking if mankind is to survive," "Bombruns" were pre- 
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sented by sober-faced members at hospital Grand Rounds, 
medical meetings, church groups, and public gatherings. 
Joint presentations by both Soviet and American physicians 
were shown on television, in Moscow and in the United 
States. 


IPPNW received the Nobel Peace Prize in 1985 in 
recognition of its ability to bring together physicians linked 
by the common bond of medicine and its ability to persua- 
sively speak with a single voice on the issue of nuclear war. 
The Norwegian Nobel Committee cited IPPNW for having 
performed a considerable service to mankind by spreading 
authoritative information, contributing to an increase in 
public opposition to atomic weapons, and giving arms limi- 
tation negotiations a new perspective and seriousness. In 
addition, great importance was attached to the fact that 
IPPNW was founded as a joint initiative by Soviet and 
American physician ” . 


The award was by no means universally applauded. 
Within the West, contract with anyone from the Soviet 
Union was suspect, and there were many accusations that 
IPPNW was a "communist front". InGermany, for example, 
Dr, Heiner Geissler, General Secretary of the Christian 
Democratic Party, and Chancellor Helmut Kohl each tried 
to influence the Nobel Committee not to grant the prize to 
IPPNW. Geissler stated that the prize would have been bet- 
ter awarded to NATO. Ina moving speech delivered at the 
Oslo City Hall during the week of the Nobel presentation, 
Ulrich Gottstein (a leader in the German affiliate of IPPNW) 
compared this opposition with Hitler's refusal in 1936 to 
allow pacifist Carl von Ossietzky (then in a concentration 
camp) to receive the Nobel Peace Prize. At that time there 
had been no significant protest from other governments, 
and Ossietzky died of his hardship in 1938. Gottstein went 
on: 
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One must not look just at the mistakes made 
by others, but one has to admit that many 
people in my own country have failed, have 
become guilty. Nevertheless, after the war, 
many of them were employed in high, in- 
deed the highest, government positions. He 
who has not protested this, especially as a 
German, now must not be the first one to 
cast a stone® . 


Even before Hitler's fascism, there was a strong intellec- 
tual tradition in Germany, which saw war in Darwin- 
ian terms-as a necessary, even glorious aspect of the 
universal struggle for existence. In October 1914, a total 
of 93 German scientists, including Paul Ehrlich, August 
von Wasserman, and Wilthelm Roentgen had issued a 
Manifesto to the Civilized World, a "protest before the 
whole civilized world against the calumnies and lies with 
which our enemies are striving to besmirch Germany's 
undefild cause in the severe struggle for existence which 
has been forced upon her.’ 


Continuing to insist on IPPNW's nonpartisan and 
international collective foundation, Lown was able to with- 
stand the opprobrium of numerous collegues. Some years 
later, another demonstration occurred of physicians tran- 
scending nation state barriers in a collective stand against 
nuclear weapons. In 1987, at the Council meeting follow- 
ing the Eighth IPPNW Congress in Montreal, the leader of 
the Israeli affiliate publicly embraced the leader of the Pal- 
estinian Red Cross. Members of the Council were deeply 
moved and much encouraged. IPPNW printed a photo- 
graph of the encounter in its next brochure and planned to 
distribute it widely, but it had to be withdrawn when it 
was realized that mere contact with a Palestinian was a 
criminal offense in Israel. 
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Bernard Lown's eloquent Nobel Prize acceptance speech 
sounded a strong moral note: 


We physicians who shepherd human life 
from birth to death have a moral imperative 
to resist with all our being the drift toward 
the brink. The threatened inhabitants on this 
fragile planet must speak out for those yet 
unborn, for posterity has no lobby with poli- 
ticians... We physicians have focussed on the 
nuclear threat as the singular issue of our 
era. We are not indifferent to other human 
rights and hard-won civil liberties. But we 
must be able to bequeath to our children the 
most fundamental of all rights, which pre- 
conditions all others: the right to survival "° 


That fundamental need articulated in Lown's speech to 
continue the human species-was very much in mind. In 
the accompanying Nobel lecture, Lown quote Jonathan 
Schell, whose book The Fate of the Earth was having an 
enormous impact: 


..(We ask) not for personal survival, but to be sur- 
vived. We ask for the assurance that when we die as indi- 
viduals, as we know we must, mankind will live on™ 


During the Nobel award ceremonies in Oslo, hu- 
man rights became an issue for IPPNW within another con- 
text, Several individuals and activist groups traveled to Oslo 
to protest the exile of dissident Soviet scientist Sakarov, and 
accused Chazov of playing a part in approving Skarov's 
punishment. A press conference celebrating the award was 
rapidly turning into an inquisition aimed at Chazov, until 
Russian reporter Lev Novikov suddenly slumped and con- 
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vulsed with acute cardiac arrest. Several of the world's lead- 
ing cardiologists were on the podium and immediately ini- 
tiated resuscitation on the floor of the hall. Cameras di- 
verted instantly to capture every detail of this drama, and 
as the resuscitated victim was carried away to hospital. 
Lown was able to offer this short and moving conclusion 
to the press: "when the crisis comes, Soviet and American 
physicians cooperate. And this crisis we face now in a big 
way for all humankind... we forget our differences, we do 
not care whether it's an American or a Russian." 


Advocating for individual human rights remained 
a difficulty for IPPNW. As plans were developed for the 
Sixth Congress in Cologue in 1985, it was proposed that a 
workshop on the psychological effects of the arms race be 
led by a Soviet psychiatrist, Marat Vartagnan. However, 
his name was controversial in that Russian emigres associ- 
ated it ‘with the confinement of dissidents to mental insti- 
tutions. As a result, the German organizers of the meeting 
were adamant that they could not welcome Vartagnan on 
the programme, claiming that all press interest would fo- 
cus on him and his role in violating human rights, to the 
exclusion of the Congress’ main theme. Soviet leaders in 
IPPNW claimed no knowledge of any association their col- 
league had with such practices, but agreed to find another 
psychiatrist for the workshop ™. 


During the time leading up to that Sixth IPPNW 
Congress, prominent German physicians openly criti- 
cized IPPNW and its colleagues who engaged in peace 
activism. Eisenberg, in his address to the Congress, re- 
sponded by noting Virchow's example: "his courage in 
speaking out for fundamental human rights provides an 
example to sustain us at a time when the propriety of 
what we do here is under attack as a ‘misuse’ of medi- 
cine for political ends. “ 
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In spite of IPPNW guidelines, discussion of nuclear 
power could not be avoided at the Cologne Congress. The 
reactor at Chernobyl and released its deadly cloud of ra- 
diation only weeks earlier, thereby allowing a much more 
open questioning nuclear power industry than had previ- 
ously been possible. As Eugene Chazov remarked in dis- 
cussion, "this issue will divide families." 

A further broadening of the agenda, resulting from 
a broadening of the topics that Soviet doctors were permit- 
ted to address, was evident at the next IPPNW Congress in 
Moscow. Mainly through Chazov's influence, the IPPNW 
Executive Committee was invited to meet with Gorbachev, 
then Secretary of the Party and President of the USSR and 
spent two hours in discussion with him in a conference 
room of the Central Committee of the Communist Party. 


Lown had already made an impression on 
Gorbachev. At a forum in Moscow earlier that year, he had 
addressed Gorbachev directly (with whom he was sharing 
the podium), applauding his initiatives of glasnost and 
perestroika and dimploring him to continue the Soviet 
moratorium on nuclear testing. Lown had concluded: 


Survival depends upon protest not resigna- 
tion. Each of us must speak for generations 
yet unborn. We shall succeed as we empower 
millions of people with our vision of a world 
free of nuclear weapons. Only those who see 
the invisible, can do the impossible. 


Gorbachev had leaned across and scribbled in Russian on 
Lown's script: "I agree with everything you say, Dr. Lown." 
In meeting with the Executive committee of IPPNW, 
Gorbachev stated: 
We share the aims of your movement and 
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take them into account in shaping our for- 
eign policy... You are not a political organi- 
zation you are concerned for the survival of 
all human beings. This overrides all other 
programmes. 


Gorbachev described to the IPPNW Executive Committee 
new proposals that he believed the Soviet Union should 
support: no nuclear weapons by the year 2000: a continu- 
ing mortatorium on nuclear tests; and a new system of se- 
curity, universal and collective: 


We have a deep conviction that the only 
basis for intemational relations is a peaceful 
relationship and peaceful competition. We 
see a common European home, common se- 
curity in the Asia-Pacific region, common 
security with our friends in the Warsaw pact, 
all following a strictly defensive doctrine.” 


In a few short years, Gorbachev was to be displaced, and 
the Soviet Union dismantled. But the ideas he proposed in 
1987 gained increasing momentum. 


The Third World 


By the time of the 1987 Moscow Congress, there was in- 
creasing evidence of the influence of new affiliates from 
the Third World. This raised the difficult question, what 
did IPPNW have to say to the struggling nations of Africa? 
The non-aligned countries were potentially important al- 
lies in mounting a protest against the intransignet refusal 
of the nuclear powers to give up their weapons, but what 
advantage accrued to their physicians in joining IPPNW? 
For some years, Bernard Lown had explored the idea of a 
satellite for peace-a powerful symbolic rejoinder to the Star 
Wars proposals, then under active consideration in the 
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United States, which threatened placement of nuclear 
weapons in outer space. Statelite, initiated under the aus- 
pices of IPPNW, became an independent project. Its auda- 
cious concept won generous support and IPPNW was able 
to launch a small satelite covering the entire surface of the 
globe in polar orbits and bringing free and effective com- 
munication within reach of individuals and institutions in 
every part of the globe. Initially thought of in somewhat 
paternalistic terms- beaming current medical science to the 
impoverished medical schools of Africa-Satelite was in- 
creasingly accepted, thanks largely to the result of its ca- 
pacity to free some individuals and medical institutions from 
the horrendous expense of telephone and telex communi- 
cations within the continent, thereby also serving to link 
Africans with Africans. ” 


A Healthy Environment 


During the 1980s, anxiety increased over the deterioration 
of the global environment. This was due not merely to the 
threat of "nuclear winter" (an additional dramatic hypo- 
thetical reality added to the "bomb run"), but also to con- 
tinuing depletion of the ozone layer, production of mas- 
sive quantities of toxic waste and failure to find a safe, 
agreed-upon way to dispose of waste materials from nuclear 
reactors. 


Bernard Lown's genius for creating a powerful im- 
age produced "the triangle" -a model focusing on nuclear 
weapons which displayed the three-way interdependence 
of disarmament, development and environment.” The tri- 
angle showed that refusal to abandon spending on nuclear 
weapons’ prevented nuclear states from participating ef- 
fectively in development and that their nuclear weapons 
industries secretly caused untold damage to the environ- 
ment-if for no other reason than their contamination of lo- 
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cal streams and rivers with radioactive materials. Nuclear 
disarmament was a path not only away from the holocaust, 
but also towards global justice and ecological survival. In 
1988, IPPNW established a commission to study the health 
and environmental effects of nuclear weapons production, 
testing and employment.’ Working with the Institute for 
Energy and Environmental Research, IPPNW researched 
many of the adverse environmental outcomes of the nuclear 
‘weapons industry. This collaboration produced three in- 
fluential books as a result: Radioactive Heaven and Earth, 
Plutonium: Deadly Gold and Nuclear wastelands." 


The Rule of Law 


For several years, the International Peace Bureau (IPB) had 
been interested in seeking an advisory opinion from the 
International Court of Justice as to the legality of nuclear 
weapons. Initially the suggestion of New Zealand lawyer 
Harold Evans, this idea received much impetus not only 
form the New Zealand legal community, but also from law- 
yers around the world. The result was the formation of the 
International Association of Lawyers Against Nuclear Arms 
(ILANA). A New Zealand member of IPPNW, Erich 
Geiringer, encouraged IPPNW to support the project at the 
Stockholm Congress in 1991. He also provided much of 
the energy to foster a motion within the World Health As- 
sembly (WHA, the highest-governing body of the World 
Health Organization), to seek the Court's opinion.” Ac- 
cording to Article 96.n 2 in the Charter of the United Na- 
tions, organs of the United Nations and specialized agen- 
cies may request advisory opinions of the court on legal 
questions arising within the scope of their activities. In com- 
parison, the General Assembly and Security Council may 
request advisory opinions on any legal question. The World 
Health Organization (WHO) had already published mono- 
graphs reviewing the health consequences of nuclear war, 
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which drew extensively on IPPNW publications.” It was 
reasonable for such a request to come to the Court from 
the WHO in that the question of the legality of nuclear 
weapons could be framed as a health issue. The issue was 
intensively lobbied at the 1992 World Health Assembly, but 
only made it to the floor of the WHA in the following year. 
It was not only received in 1993 but also passed, due largely 
to IPPNW supporters who were present as members of their 
national government delegations. Once more, the non-par- 
tisan global collective proved effective. 


In addition to receiving WHO's request for an Ad- 
visory Opinion, the Court received a similar request from 
the UN General Assembly later that year which asked 
whether the use or threat of use of nuclear weapons should 
be outlawed. IPPNW individuals and affiliates have joined 
IPB and ILANA in rallying public opinion worldwide, de- 
manding that all nations support the Court and encourage 
it to declare nuclear weapons illegal. In 1996, we awaited 
the Court's judgment, aware that whatever its final opin- 
ion, the exercise of mobilizing global awareness of the is- 
sue has taken the world one step closer to the elimination 
of nuclear weapons. 


The Right to a Future 


By 1992, the perceived threat of nuclear war had 
receded. The two Germanies had become one; the Soviet 
Union had disintegrated. But the efforts of the past decades 
had laid the groundwork for a much more comprehensive 
mission for the physicians movement. In Britian, the two 
organizations MAPW and MCANW finally agreed to amal- 
gamate under a new name, Medical Action Global Secu- 
rity (MEDACT). Its Founding Statement proposed the fol- 
lowing broad agenda: MEDACT will educate and cam- 
paign to prevent war and promote peace and global secu- 
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© Redefining global security to include non-military 
factors such as population growth, under develop- 
ment, maldistribution of resources and environmen- 
tal degradation; 


° Addressing the health and environmental conse- 
quences of war, preparation for war and the de- 
ployment of nuclear weapons and other weapons 
of mass destruction; 


e Investigating the causes of war and group violence; 


Highlighting the ethical responsibilities of health profession- 
als in relation to war and the denial of human rights and 
to the protection of children and future generations; 


° Supporting non-violent methods for the resolution 
of conflict: 
(3 Demanding a re-allocation of resources from mili- 


tary activity to the promotion of health; 


° ‘Advocating on health grounds the just redistribu- 
tion of glooal resources; and, 


(3 Examining the link between nuclear power and 
- nuclear weapons and the health implications.” 


Other affiliates of IPPNW also renamed themselves to cel- 
ebrate their enlarged agenda. Canada became Physicians 
for Global Survival; MAPW (Australia) choose Medical 
Association for Global Survival in a rush of conference en- 
thusiasm, then reverted to its old designation in the colder 
light of Council deliberation. 


The MEDACT manifesto not only outlines many 
concerns but brings to light a number of issues. Within 
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IPPNW the question has been raised whether any organi- 
zation-let alone an unwieldy international federation com- 
prised of so many different cultures and traditions-could 
truly embrace such a broad agenda. Can physicians work 
effectively for a range of issues which includes clean air 
and water, economic justice, equitable distribution of re- 
sources, freedom from group violence of all kinds, security 
founded in cooperation not confrontation, peaceful reso- 
lution of conflict, protection of children and minorities and 
the elimination of weapons of mass destruction? 


The revised Mission Statement for IPPNW, framed 
in 1992, is quite succinct: 


IPPNW is a nonpartisan international fed- 
eration of physicians’ organizations dedi- 
cated to research, education and advocacy 
relevant to the prevention of nuclear war. 
To this end, IPPNW seeks to prevent all 
wars, to promote non-violent conflict reso- 
lution and to minimize the effects of war on 
health, development and the environment. 


New challenges continued to present themselves calling for 
new knowledge, new prescriptions. While there was prom- 
ise and demonstration of new levels of cooperation in Eu- 
rope, Southeast Asia, and even the Middle East, new dem- 
onstrations of the carnage and disease of war brought on 
by the disintegration of confederations of state (USSR, Yu- 
goslavia), and by the violent eruption of ancient ethnic con- 
flicts (Abyssinia, Sri Lanka, Rwanda). 


The France-based organisation Medicines sans 
Frontieres (MSF), attracted widespread and justly deserved 
applause for providing expert medical relief in many sites 
of gruesome military conflict. The role of IPPNW was ques- 
tioned in light of MSF is out there working to save lives 
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under appalling conditions. What is IPPNW doing? The 
question was fair. Although many affiliates and individu- 
als representing IPPNW participated actively in humani- 
tarian relief (for example, the distribution of medical sup- 
plies in Iraq by German physicians), the priority methods 
of work of IPPNW are lobbying, advocacy, research and 
education. IPPNW assumes the importance of citizen in- 
volvement in politics, recognizing Virchow's famous dic- 
tum "Medicine is a social science and politics is nothing 
more than medicine on a large scale". 


There are many tasks ideally suited to the work of 
IPPNW, for example, anti-personnel land mines are com- 
mon weapons of slow motion mass destruction, particu- 
larly in intrastate conflicts. They target noncombatants as 
indiscriminately as do nuclear weapons, equally killing and 
wounding soldiers and children. The opportunity to be free 
of the risk of death or appalling mutilation from these in- 
sidious devices Will not result from field hospitals or even 
extensive mineclearance operations alone. The mines must 
be stopped at their source: a complete ban on their manu- 
facture, distribution and deployment is necessary. This re- 
quires intense and tireless political and diplomatic pressure 
on a global scale-an appropriate task for IPPNW. 


In 1994, Bernard Lown stepped down as President 
of IPPNW. His driving energy and imagination have been 
missed, but his eloquence continues to sound warnings 
about nuclear weapons. On the occasion of the Non-Pro- 
liferation Review Conference in April 1995, he wrote: 


Will we bring in to the new century the dis- 
eased baggage of the old, or will humankind 
rise to moral dimension by shielding geno- 
cidal weapons and at last giving peace a 
chance? Which shall it be? 
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New IPPNW leaders have been devising another model, 
"the pyramid", which seeks to integrate the many challenges 
to peace and survival which the world clearly faces. The 
complete abolition of nuclear weapons remains the primary 
goal of the federation, under the slogan "Abolition 2000!" 
But there has been continuing development of the phrase 
in the mission statement "to this end IPPNW seeks to pre- 
vent all wars". 


Terminology: The Right to Health - A Shorthand Expression 


On first hearing it, the phrase "right to health" strikes many 
as strange. It is not a common expression in national legal 
systems and it is not a term familiar to many in the field of 
medicine and public health. Notwithstanding, there are a 
number of references to the right to health (and health care) 
in philosophical literature and itis becoming a familiar term 
in the context of international human rights. Superficially, 
the "right to health" seems to presume that government or 
international organizations or individuals must guarantee 
a person's good health. This interpretation is obviously ab- 
surd and the phrase is not given such an interpretation in 
the context of human rights law. 


As mentioned in the introduction, the term "right 
to health" is currently used in the context of human rights 
as shorthand, referring to the more detailed language con- 
tained in international treaties and to fundamental human 
rights principles. The precise terminology "right to health", 
without further explanation, is not used in most provisions 
of treaties relating to health. The following examples, among 
many possible, evidence extensive use of "right to health" - 
in the sense outlined above - by international organizations, 
human rights organs and legal scholars: 


t The Committee on Economic, social and Cultural 
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Rights, which monitors the application of the Cov- 
enant on Economic, Social and Cultural Rights held 
a "Day of General Discussion on the Right to health" 
on 6 December 1993, focused on the meaning to be 
attributed to Article 12 of that Covenant which pro- 
vides "The states Parties to the present Covenant 
recognize the right of everyone to the enjoyment of 
the highest attainable standard of physical and 
mental health.” 


A 1993 WHO publication entitled Human Rights in 
Relation to Women's Health contains a number of 
references to women's "right to health", and con- 
siders the meaning of that right by detailed refer- 
ences to the WHO Constitution, the Economic Cov- 
enant, the Convention on the Elimination of All 
forms of Discrimination against Women (hereinaf- 
ter the "Women's Convention"), and the Conven- 
tion on the Rights of the Child. 


In 1989, the Pan-American Health Organization 
(PAHO) published a lengthy study on The Right to 
Health in the Americas, edited by two lawyers with 
extensive experience in health-law. In support of 
the existence of the right to health as a legal right in 
international law, they cite detailed provisions of 
the WHO Constitution and international human 
rights treaties. 


In the same PAHO publication, Judge Thomas 
Buergenthal wrote an article entitled "International 
Human Rights Law and Institutions". He referred 
on a number of occasions to the right to health as 
dealt with in various international human rights 
instruments. 


In 1978, the Hague Academy of International law 
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and the United Nations University organized a 
multi-disciplinary workshop on The Right to Health 
as a Human Right with participants from the fields 
of law, medicine, economics and international or- 
ganizations. It established the phrase "right to 
health" within the context of international human 
rights and drew attention to sources of the right. 


In a paper submitted to the workshop entitled "The Right 
to Health", Professor Theo C. Van Boven, then Director of 
the United Nations Division of Human rights and subse- 
quently Professor of International Law at Limburg Univer- 
sity, Netherlands uses the term "right to health’ to refer to 
provisions in the founding documents of international hu- 
man rights law. Cited were provisions in the Universal 
Declaration of Human Rights and the Economic Covenant 
and a number of other declarations. 


Van Boven wrote, "Three aspects of the right to 
health have been enshrined in the international instruments 
on human rights: the declaration of the right to heath as a 
basic human right; the prescription of standards aimed at 
meeting the health needs of specific groups of persons; and 
the prescription of ways and means for implementing the 
right to health.” 


The use of shorthand expressions to express more 
complete concepts is common in human rights, civil rights 
and fundamental rights. Reference may be made in funda- 
mental rights literature to the "right to property"; the ac- 
quired meaning is not that everyone has the right to de- 
mand some property, but that no one may be arbitrarily 
deprived of his or her property. The term's meaning has 
developed through long usage and application in legal sys- 
tems: This is in keeping with the evolution of the scope of 
concepts like "due process," "natural justice," "equal pro- 
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tection," and of rights to freedom of expression or freedom 
of association. At first these terms were not self-evident, 
but through judicial, legislative and scholarly use in many 
countries they have acquired a generally recognized mean- 
ing. 

Use of rights language in connection with health 
has led to controversy in the United States, despite its ac- 
ceptance internationally. Furthermore, whereas the con- 
cept of a right to health care is more specific and more 
readily understood than the right to health, the use of this 
more specific phrase has also been criticized. For example, 
a recent publication entitled The Right to Health Care, ed- 
ited by two American authors, contains a number of chap- 
ters by philosophers and economists, some favouring the 
concept of a right to health care and some opposing it as 
rhetorical, lacking in specificity and diversionary from the 
teal problems of medical care.” In that publication, some 
contributors reject a right to health care on ideological 
grounds as authorizing "the coercive redistribution of indi- 
viduals' resources.” Those writing in favour of the termi- 
nology perceive the use of tights language as emphasizing 
aspects of equity and fairness in the provision of medical 
care.” Only one contribution in the volume makes even 
passing refence to international declarations or treaties re- 
lating to the right to health and health care. 


In its 1983 report, the Commission for the Study of 
Ethical Problems in Medical and Biomedical and 
Behavioural Research, appointed by the President United 
States, rejected the concept of a right to health care as an 
ethical basis for reforms of the United States health care 
system, although a 1953 Presidential commission had en- 
dorsed the expression.” The primary reason for the 1983 
rejection appeared to be that such a right is not included in 
the Bill of rights to the American Constitution. It may also 
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have reflected the anti-social rights orientation of the 
Reagan Administration, in power at that time. 


Currently, the Science and Human Rights 
Programme of the American Association for the Advance- 
ment of Science (AAAS) is completing a project exploring 
implications of recognizing a right to health care. Through 
a series of consultations with experts in medicine, law, phi- 
losophy, economics and ethics, the project has made a major 
contribution to understanding the limited right to health 
care. Many of the proposals emanating from the project 
explore issues essential as well for recognition of the right 
to health. 


Professor Ruth Roemer, writing in PAHO's Right to 
Health in the Americas, entitles her contribution "The right 
to Health Care," endorsing the opinion that the phrase 
"right to health" conveys an absurdity: the guarantee of 
perfect health. However, she goes on to give an extensive ` 
definition to the right to health care, considering it to en- 
compass "protective environmental services, prevention and 
health promotion and therapeutic services as well as re- 
lated actions in sanitation, environmental engineering, 
housing and social welfare.™ Such an extensive definition 
seems contrary to common understanding of the phrase 
"right to health care." normally taken to mean only the pro- 
vision of medical services. Her usage illustrates, however, 
the negative reaction of many to the phrase "right to heal i 
- a reaction that will only lessen as the term's use and im- 
plications become more familiar. 


The PAHO study's authors also express certain hesi- 
tations about the use of the term "right to health": 


In summary, the editors recognize that the 
phrase a right to health may be incomplete 


and conceptually misleading.’ We suggest 
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that a more correct phraseology would be a 
tight to health protection, including two 
components, a right to health care and a 
right to health conditions. 


In the end, however, they opt for the term "right to health" 
in their book's title for "the sake of convenience and to con- 
form to standard usage in human rights texts.” As pointed 
out by the editors of the PAHO study and others, the term 
"right to health" is used for convenience and has become 
standard in the field of human tights, but it is not the pre- 
cise language of the legal instruments, which are explored 
in the following section. 


International and National Legal Provisions 


International Provisions 


A number of international treaties and declarations use the 
language of rights in referring to health issues. Only those 
paragraphs of articles using rights language are cited in 
this section. A number of these same articles contain addi- 
tional paragraphs listing measures _to be taken by states 
parties to ensure the enjoyment of the rights. These are dis- 
cussed in Section IV, on the scope of the right to health. 


Although the 1948 Universal Declaration of Human 
Rights” is not a treaty, most of its provisions are now con- 
sidered by legal scholars as constituting customary inter- 
national law. Article 25 of the Declaration reads: 

Everyone has the right to a standard of living ad- 
equate for the health and well-being of himself and his fam- 
ily, including food, clothing, housing and medical care and 
the right: to security in the event of ... sickness, disability..." 


The language of the WHO Constitution has inspired 
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the provisions of several treaties: 
WHO Constitution (Preamble) 


The enjoyment of the highest attainable standard of health 
is one of the fundamental rights of every human being with- 
out distinction of race, religion, political belief, economic 
or social conditions. 


International Covenant on Economic, Social and Cultural Rights 


Article 12(1): The States parties to the present Covenant 
recognize the right of everyone to the enjoyment of the high- 
est attainable standard of physical and mental health. 


Convention on the Rights of the Child 


Article 24(1) States Parties recognize the right of the child to 
the enjoyment of the highest attainable standard of health. 


African Charter on Human and Peoples' Rights”? 


Article 16: Every individual shall have the right to enjoy 
the best attainable state of physical and mental health. 


The important WHO and UNICEF Declaration of 
Alma Ata adopted at the International conference on Pri- 
mary Health Care in 1978, also used similar language: 


The Conference strongly reaffirms that 
health, which is a state of complete physi- 
cal, mental and social wellbeing and not 
merely the absence of disease or infirmity, is 
a fundamental human right and that the 
attainment for the highest possible level of 
health is a most important world-wide so- 
cial goal whose realization requires the ac- 
tion of many other social and economic sec- 
tors in addition to the health sector. 
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It should be noted that the use of the language "highest 
attainable standard" in these documents presupposes a rea- 
sonable, not an absolute, standard. Also, the language of 
the WHO Constitution emphasizes an essential element 
implicit in the shorter phrase "right to health" by referring 
to non-discrimination on the grounds of race, religion, po- 
litical belief, economic, or social conditions, emphasis on 
non-discrimination in relation to health is reiterated in the 
following discrimination conventions, 


Convention on the Elimination of all Forms of Racial Discrimi- 
nation*® 


Article 5(e)iv) provides that States Parties undertake to pro- 
hibit and eliminate racial discrimination in the enjoyment 
of "the right to public health, medical Care, social security 
and social services." 


Convention on the Elimination of All Forms of Discrimination 
Against Women 


Article 11 (1) (f) provides that States Parties shall take all 
appropriate measures to eliminate discrimination against 
women in the enjoyment of "the right to protection of health 
and to safety in working conditions, including the safe 
guarding of the function of reproduction." 


Article 12 of the same convention provides that all 
appropriate measures should be taken by States Parties to 
eliminate discrimination against women "in the field of 
health care in order to ensure on a basis of equality of men 
and women, access to health care Services, including those 
related to family planning." 


The Additional Protocol of the American Convention 
on Human Rights in the Area of Economic Social and Cultural 
Rights (Protocol of San Salvador)” uses the precise language 
“right to health." Article 10, entitled "Right to Health." reads: 
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(1) Everyone shall have the right to health, understood to 
mean the enjoyment of the highest level of physical, men- 
tal and social well-being. (2) In order to ensure the exercise 
of the right to health, the States Parties agree to recognize 
health as a public good..." 


The American Declaration of the Right’ and Duties of Man 
contains the following similar language: 


Article XI: Every person has the right to the 
preservation of his health through sanitary 
and social measures relating to food, cloth- 
ing, housing and medical care, to the extent 
permitted by public and community re- 
sources. *' 


As stated earlier, these provisions employ a wide variety of 
language: some use the terminology "right to protection of 
health" or "right to preservation of health": others inter- 
sperse additional language between the terminology of 
"right" and "health". Naturally, when a particular treaty 
or declaration is considered for application in a concrete 
case, the specific language of the provision involved should 
be referred to, rather than the more general concept of a 
right to health. 


National Provisions 

The constitutions of some states include provisions on the 
right to health. A few are cited here (the references in this 
section are not exhaustive). 


Writing about the American hemisphere, the edi- 
tors of the PAHO study referred to earlier report that: 


Twenty of the constitutions of the civil and 
socialist law countries of the Hemisphere do 
include a statement on the right to health 
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and/ or the duty of the State in regard to 
the health of the nation. A right to health is 
proclaimed in five constitutions; a right to 
health protection is found in eight others. All 
the socialist law countries proclaim both a 
right and duty; of the civil law countries, only 
Argentina, Colombia and Costa Rica do not 
have a direct reference to the duty of the State 
in regard to health. ® 


The editors point out that none of the common law coun- 
tries of the Hemisphere contains a reference to the right to 
health. This may be due to influence of the United States 
Constitution on the constitutional development in these 
countries, since that Constitution does not contain refer- 
ences to social rights. 


The 1987 Philippine Constitution refers explicitly to 
the right to health. It provides 


(Article II, sec. 15): The State shall protect 
and promote the right to health of the people 
and instill health consciousness among them. 


(Article II, sec. 16): The State shall protect and advance the 
right of the people to a balanced and healthful 
ecology in accord with the rhythm and harmony of nature."® 


Although they do not use the terminology, "right to 
health," the French and Japanese Constitutions contain 
provisions relevant to the right. Specifically, the Preamble 
to the 1946 French Constitution, reaffirmed in the 1958 
Constitution, provides that the State "guarantees to all and 
notably to the child, the mother and the aged worker, health 
protection, material security, rest and leisure.“ article 25 
of the 1946 Japanese Constitution provides... "In all spheres 
the State shall use its endeavours for the promotion and 
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extension of social welfare and security and of public 
health.” “ 


Professor Ruth Roemer in PAHO's The Right to 
Health in the Americas has pointed out that: 


The principal function of a constitutional 
provision for the right to health care is usu- 
ally symbolic. It sets forth the intention of 
the government to protect the health of its 
citizens. A statement of national policy alone 
is not sufficient to assure entitlement to 
health care; the right must be developed 
through specific statutes, programmes and 
services. But setting forth the right to health 
care in a constitution serves to inform the 
people that protection of their health is offi- 
cial policy of the govemment and is reflected 
in the basic law of the land.* 


Relevance of Rights Discourse To Health Issues 


What do human rights have to do with health issues? What 
does rights discourse add to consideration of complex tech- 
nical, economic, and practical issues involved in health care 
and status? It was earlier stated that the concept of a right 
to health as a human right emphasizes social and ethical 
aspects of health care and health status, as these aspects 
are embodied in principles underlying all international 
human rights. 


Non-Discrimination: Women's Right to Health 


Discrimination against women, in various forms, is nearly 
universal, although more severe in some countries than 
others. This widespread societal discrimination has serious 
consequences for the health of women and children-and 
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therefore, for societies as a whole. The role of women in 
society demonstrates that one of the most effective ways of 
improving a nation’s health is through educating its women. 


WHO has provided an invaluable guide to women's 
right to health in its recent publication, Human Rights in 
Relation to Women's Health: The Promotion and Protec- 
tion of Women's Health Through International Human 
Rights Law. Prepared by Professor Rebecca J. Cook, it sur- 
veys widespread discrimination against women and cites 
the resulting negative impact, not only on the health of 
women, but also on entire communities. In addition, the 
publication fully analyzes states' obligation under interna- 
tional human rights law to protect the health of women. 


Throughout the world, discrimination against 
women takes many forms: inequity in pay, educational dis- 
advantages, and cultural factors giving women a lesser role 
in the community. Many health risks incurred by women 
are not incurred by men: e.g., domestic violence, female 
genital mutilation, lesser attention to women's health in 
medical research, problems in reproductive health, lack of 
education for family planning and special health risks for 
women at work. 


Cook cites the Economic Covenant and the 
Women's. Convention as setting general guidelines for the 
protection of women's right to health, but looks to WHOs 
women's health indicators and criteria to interpret obliga- 
tions in the two treaties. Indicators of health status (such 
as statistics on, longevity and provision of health services) 
may be used to determine whether a state is meeting its 
obligations to promote the right to health. As Cook points 
out, however, most statistics are not disagregated accord- 
ing to sex and regions. Hence, for example, it may be im- 
possible to determine whether health services in a particu- 
lar country are reaching women rural areas. For this rea- 
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son, both WHO and UNICEF have stressed the need for 
disaggregation of health statistics. 


Cook also points out that the states! obligation to 
respect health may require both negative and positive ac- 
tion on their part. For instance, a state should not obstruct 
access to information regarding sources of HIV infection, 
but should undertake a public education programme to 
provide that information. Women's rights to freedom from 
discrimination, to survival, to liberty and security of per- 
son, to family life and private life and to education are all 
closely related to their rights to health and health care. 


The obligation to respect women's health is discussed 
in relation to the right to life. Cook point out that, 


This right has traditionally been discussed 
only in the context of the obligation of states 
parties to ensure that courts observe due 
process of law before capital punishment is 
imposed. This understanding of the right to 
life is essentially male-oriented, since men 
assimilate the imagery of capital punishment 
as more immediate to them than death from 
pregnancy or labour. Feminist legal ap- 
proaches suggest that this interpretation of 
the right ignores the historical reality of 
women, which persists in regions of the 
world from which come almost all of the 
500,000 women estimated to die each year 
from pregnancy related causes... 


A number of suggestions are made in this WHO publica- 
tion regarding the obligations of states to respect women's 
health. Access to information on family planning, elimina- 
tion of spousal authorization for certain health services, 
prohibition of involuntary sterilization and emphasis on 
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the importance of informed consent to therapeutic inter- 
ventions are pointed out as being important means of pro- 
tecting women's health. 


WHO has established a Commission on Women! 
Health which will continue the effort to define the specific 
content of the right to health as it relates to women. WHO 
can make a substantial contribution to the efforts of the 
ESC Committee and other human rights organs to imple- 
ment the right to health. This study by Professor Cook is an 
excellent contribution to those efforts. 


Conclusion 


Health issues recently have attracted major national and 
international attention. They have been perceived as sig- 
nificant aspects of economic development, environmental 
issues and the rights of children - all currently important 
international concerns. In point of fact, the World Bank 
devoted its entire 1993 World Development Report, Invest- 
ing in Health, to the relation of health special’ attention 
should be focused on the most effective use of resources to 
increase the level of health in both poor and rich countries. 


WHO, in its Global Strategy for Health for All by 
the Year 2000, provided guiding principles that a State 
should follow to achieve its most cost-effective means of 
improving health status: (1) emphasis on preventive, rather 
than curative, health measures and (2) adoption of primary 
health care as the basic orientation of health policy. Failure 
to do so, according to WHO, constitutes misallocation of 
health resources. Of course, as mentioned earlier, these gen- 
eral statements must be converted into practical measures. 
Some cost-effective means for promoting health enumer- 
ated by WHO and by public health experts include: 


Ti emphasis on preventive rather than curative measures; 
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2. promotion of breast-feeding; 
3. discouragement of tobacco use. 


In a given population, many health expenditures lead to 
relatively little increase in health status of the population. 
This results in an emphasis by international organizations 
on increased expenditures for preventive rather than cura- 
tive measures. WHO has reported, 


... most conventional health care systems are 
becoming increasingly complex and costly 
and have doubtful social, relevance. They 
have been distorted by the dictates of medi- 
cal technology and by the misguided efforts 
of a medical industry providing medical con- 
sumer goods to society. 


The World Bank has stressed that 


Governments in developing countries should 
spend far less - on average, about 50 per- 
cent less-than they now do on less cost-ef- 
fective interventions and instead double or 
triple spending on basic public health 
programmes such as immunizations and 
AIDS prevention and on essential clinical 
service. 


An aspect of maternal and child health that has 
been consistently emphasized by WHO, by the 1993 World 
Development Report, is the importance of breast-feeding. 
Considering it one of the most cost-effective means of in- 
creasing the health status of a population, WHO has not 
only devoted a great amount of attention to the promotion 
of breast-feeding, but has also, together with nongovern- 
mental organizations and scientific and medical organiza- 
tions, developed and promoted the International Code for 
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Marketing of Breast Milk Substitutes. This restricts certain 
marketing practices used to sell breast-milk substitutes in 
order to promote breast-feeding. 


Because of the emphasis on developing countries 
during adoption of the International Code, it has been over- 
logked that breast feeding is an important health issue in 
high-income countries. A 1991 study in the United States 
points out, for example, that country's decline in breast- 
feeing in recent years is a dangerous trend. 


Another cost-effective means or promoting health, 
according to WHO and to public health experts, is smok- 
ing cessation. It has been estimated that if current tobacco 
consumption trends continue, about 150 million children 
alive today will die of tobacco-induced diseases. Evidence 
overwhelmingly suggests that tobacco smoking is the ma- 
jor cause of lung cancer and is an important cause of can- 
cers of the oral cavity, upper respiratory and digestive tracts 
and bladder. Smoking has been reported as a cause of low 
birth weight of infants. In light of these facts, states that 
have undertaken a commitment to the right to health 
through ratification of the Covenant should adopt mea- 
sures to discourage tobacco use. These could include re- 
strictions on advertising of tobacco products; taxes on sales 
of tobacco products; and educational programmes on det- 
rimental effects of tobacco consumption. Growth of tobacco 
should be discouraged and, if possible, adverse economic 
consequences be compensated by economic measures (in 
the case of developing countries, possibly by assistance from 
international organizations). It should be noted that cer- 
tain highincome countries adopt measured tobacco uses of 
in their own countries, yet encourage exportation of to- 
bacco to other countries, including developing countries, 
through export subsidies. This constitutes an egregious vio- 
lation of the right to health. 


Health And Human Rights 105 


These cost-effective measures are only a few of those 
that should be taken by all countries-both developed and 
developing-to limit the cost of improved health care and 
health status. Even states with limited resources could take 
these measures to fulfill their obligation to respect the right 
to health. 


This is the age of environmental consciousness. 
Unlike the other issues discussed in this book, environmen- 
tal protection has become a big business. 


Humanity is a part of nature. We will try to clinch 
our argument that the state of nature and environment are 
all displayed on one with human rights. A number of in- 
ternational and national declarations and constitutions deal 
with environmental rights. 


Table- I 


Environment 
Universal Declaration of Human Rights 
Article 3 
Everyone has the right to life 
African Charter of Human and Peoples' Rights 


Article 24 


All peoples shall have the right to a general 
satisfactory environment favourable to their 
development 

Declaration of the United Nations Conference 
on the Human Environment 


Stockholm 16 June 1971 
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Principle 1 


Man has the fundamsental right to freedom, 
equality and adequate conditions of life, in 
an environment of a quality that permits a 
life of dignity and well-being... 


International Covenant on Economic, Social and 
Cultural Rights 
Article 12 


The States Parties to the present Covenant 
recognize the right of everyone to the 
enjoyment of the highest attainable standard 
of physical and mental health 


The steps to be taken by the States 
Parties... to achieve the full realization of this 
right shall include those necessary for ...(b) 
The improvement of all aspects of 
environmental and industrial hygiene. 


UN General Assembly Resolution on the World 
Charter for Nature 


28 October 1982 
General Principle 1. 


Nature shall be respected and its essential 
processes shall not be impaired 


Treaty of Rome 
Article 130r 


Action by the Community relating to the 
environment shall have the following 
objective: - to preserve, protect and improve 
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the quality of the environment... 
Constitution of India 
Article 48A 


The state shall endeavour to protect and 
improve the environment and to safeguard 
the forests and wild life of the country. 


Constitution of Namibia 
Article 95 


The State shall actively promote and 
maintain the welfare of the people by 
adopting, inter alia, policies aimed at the 
following: (1) the maintenance of ecosystems, 
essential ecological processes and biological 
diversity of Namibia and utilization of living 
natural resources on a sustainable basis for 
the benefit of all Namibians, both present and 
future.. 


Constitution of Pepua New Guinea 
National goals and Directive Principles 4 


We declare our fourth goal to be for Papua 
New Guinea's natural resources and 
environment to be conserved and used for 
collective benefit of us all, and be replenished 
for the benefit of future generations. We 
accordingly call for - (1) wise use to be made 
of our natural resources and the 
environment in and on the land or seabed, 
in the sea, under the land and in the air, in 
the interests of our development and in trust 


for future generations.. 
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The environmental protection has become a big business; a 
recent newsletter says "A new directory shows companies 
how to tap into the billions of dollars available from the US 
government, foreign governments, and multilateral lending 
institutions to support environmentally sound trade and 
investment". There are also astonishing numbers of 
‘international instruments with environmental protection 
their aim; a recent report listed 150 between 1960 and 1985, 
and there have been more since. But this does not mean 
that the environmental problems of the world are solved. 


e There is very wide acceptance that some degree of 
"global warming" is now inevitable; the consequent 
rise in sea-level may flood very considerable areas 
of Bangladesh and low lying countries such as 
Maldives and Tuvalu could cease to exist. (1990 was 
the warnest year since records began). 


. It is estimated that in Uganda 1981 it was neces- 
sary to travel over four times as far to find firewood 
as it had been in 1966. 


© It has been estimated that the ultimate death toll 
from a leak at a UK nuclear reactor in 1957 could 
be 1000. 


e The Narmada dam scheme in India will displace 
more than one million people, destroy over 50,000 
hectares of forest, probably wipe out some species 
of fauna and flora and encourage the spread of 
waterborne diseases. 


© About 2 in 3 Australians who live up to 70 suffer 
from skin cancer once in their lives and figures for 
malignant skin cancer are ‘rising; the depletion of 
the ozone layer which has already occurred is ex- 
pected to increase skin cancer among Australians 
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by 12 to 20%. 


In 1989, despite a general improvement, Hong Kong expe- 
rienced its worst "red tide", caused by the impact of pollu- 
tion on marine life; the sale of shellfish in the affected area 
was banned for 2 weeks because of the risk of poisoning. 


Environmental damage is peculiarly unlimited by 
boundaries of space or even time. Noise pollution perhaps 
has little extra-territorial impact, but water and air pollu- 
tion, deforestation and dsertification will often affect sev- 
eral countries. And over-use of resources, pollution, all the 
things involved in non-sustainable development, have im- 
plications for those with no voice at all: future generations. 
This is something which traditional law recognised and 
which modern law has tended to lose sight of; in the words 
of the famous observation of the Chiefs of Life in Nigeria: 
"I conceive that the land belongs to a vast family of whom 
many are dead, some are living and countless numbers are 
yet unborn". 


The issues which have attracted the most wide- 
spread interest and concern have included firstly the deple- 
tion of the ozone layer and the actual hole over the Ant- 
arctic, caused by CFCs and other chemicals, which, as well 
as increasing the incidence of skin cancer, may have cli- 
matic implications. Those chemicals are also "greenhouse 
gases" and have been playing their part with the gases pro- 
duced by the burning of fossil fuels and with methane in 
producing a state of affairs which many, if not all, scien- 
tists predict will lead to a raising of the earth's temperature 
and of the levels of the oceans. The former could cause such 
changes in grain production in grain growing areas that 
famine may affect many Third World countries. The latter, 
as well as possibly obliterating some small low-lying states 
will cause serious flooding problems in Australia, Canada 
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and the United Kingdom. Recent research in Canada sug- 
gests that warming may already be having an effect: in 
northern Ontario it was found that forest fires had in- 
creased, rain and snow reduced, and fish had taken to 
swimming at a greater depth to avoid the warm surface 
water of lakes. 


Acid rain, much discussed in Europe and North 
America, has also been detected in India. Acid rain is 
caused by the emission of oxides of nitrogen and sulphur 
dioxide into the atmosphere from, for example, smelting, 
and causes damage to trees, to buildings and to river and 
lake waters and the fish they contain. 


The destruction of the tropical rain forests has been 
the focus of much media attention (mainly because most of 
the temperate forests have been destroyed by man long ago). 
Mostattention has been on the impact this has on the green- 
house effect (because this will affect the affluent countries 
of the world almost as much as the poor). But the perma- 
nent loss of many species of life, including those which 
might be of potential value to man and the destruction of 
the way of life often indeed the destruction of the life itself) 
of forest residents are also matters of major concern. De- 
struction of forests and vegetation generally has been go- 
ing on for as long as man has had tools; it causes the loss of 
topsoil and therefore of fertility; the soil itself may be de- 
posited elsewhere, such as the Bay of Bengal, where it causes 
flooding or into reservoirs reducing their capacity. It also 
means the loss of fuelwood and the need to travel further 
to find fuel. 


Water is life; but man is both using water at a rate 
which cannot in many places be sustained and polluting 
the supplies we have. We have been realizing that the sea 
does not have a limitless capacity to absorb and neutralize 
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the waste products of man. Pollution was suspected of hav- 
ing contributed to deaths of seals around the British Isles, 
as it has killed off fish and destroyed the fishing industry in 
Malaysian rivers. Even our solutions are so often our prob- 
lems: in Hong Kong the flow from streams into one harbour 
has been reduced over the last few years by 70%, to pro- 
vide drinking water; the result is increased pollution in the 
bay. And the extraction of water for irrigation has in many 
countries led to the inflow of salt water, the destruction of 
mangrove swamps (and the fish which breed there) and 
the ruin of once fertile land, while irrigation schemes them- 
selves may make land infertile through waterlogging. 


The air we breathe may be our death. Bhopal may 
be the word which should be written on the hearts of the 
executives of Union Carbide (and the death toll from that 
disaster now stands at over 4000) but there are smaller 
Bhopals every day. And if we shift from power stations 
which burn fossil fuels, we may turn to nuclear solutions, 
with their own risks of future Chernobyls and Three Mile 
Islands. 


A Right to Environment? 


Despite the recognition of the importance of the issue, it 
cannot be said that either international or municipal law 
has recognised a clear "right to environmental quality". Nor 
is it clear what type of right, if any, we are working our 
way towards. Is it something which can realistically be 
thought of as inhering in the individual, or is its basic hu- 
man need, or one of the "third generation rights", of peoples 
rather than of individuals? A recent book has suggested 
that what is required is a new concept: the "planetary right", 
which belongs to generations, including those yet to come 
as much as to those extant (Weiss, In Fairness to Future 
Generations: International Law, Common Patrimony and 
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There are some states which in their existing consti- 
tutions do include some recognition of environmental is- 
sues. Most of the socialist countries include statements of 
environmental protection either as aspiration or purport- 
ing to represent what the state does. Several Latin Ameri- 
can countries use the language of rights (even, ironically, 
Brazil). On the whole constitutional statements in this filed 
are at the highest level of generality, and few Common- 
wealth countries have anything at all. Where they do it is 
probably in non-justiciable principles of state policy (India, 
Namibia, Sri Lanka), or the constitution imposes duties 
upon, rather than granting rights to, citizens (India, 
Vanuatu). 


In those circumstances it may seem to be inappro- 
Priate to head the items in the box above with the Right to 
Life of the Universal Declaration. But the grim fact is that 
for many people in the world today it is indeed life that is 
at issue. And the courts of India, at least, have been able to 
erect on the foundation of a right to life a protection against, 
among other things, environmental degradation: "The slow 
poisoning by the polluted atmosphere caused by environ- 
mental pollution and spoliation should also be regarded as 
amounting to violation of Art.21 of the Constitution" said 
one High Court in India and the Indian Supreme Court 
held that the right to life includes "the right to enjoyment 
of pollution-free water and air"? 


Environmental rights mesh with other sorts of rights 
in vanous ways. They are often perceived as conflicting 
with developmental needs and the emphasis on "develop- 
ment" has led in many countries, both "developed" and "de- 
veloping". capitalist and socialist, to environmental con- 
siderations being neglected because they were assumed to 
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conflict with development. Perceptions are changing, as 
witness the Namibian constitution's emphasis on sustain- 
able development. 


There is a connection, if by no means a rigid one, 
between inequality and environmental degradation; eth- 
nic minorities, the old and the very young, women and the 
poorest sections of society often suffer disproportionately. 
While the cities, often the most affluent sectors of develop- 
ing nations, suffer from air and noise pollution and water 
shortages, it is in the rural areas that the greatest effects 
are felt, as indigenous peoples are deprived of their forest 
homes in Malaysia, tribal peoples lose their land to reser- 
voirs in India, villages in Bangladesh are flooded, women 
have to walk further for water in times of drought and for 
firewood as forests are destroyed. Even in the cities the oth- 
erwise disadvantaged have the worst environment. The 
strengthening of other human rights may be helpful, even 
essential, to the improvement of the environment. 


The role of NGOs is crucial in many countries, even 
the most educated, and rights of speech and association, 
freedom of information and education will all make these 
more effective. In the United Kingdom, for example, a long 
tradition of voluntary organisations exists and these have 
been supplemented in recent years by many more, which 
have played a major part in arousing and channelling pub- 
lic awareness and action. The secretive tradition of British 
government (exported to many other Commonwealth coun- 
tries) has prevented their being as effective as they might, 
although it is notable that the government is beginning to 
make a virtue of providing environmental information (none 
too soon it might be said) and of the role of organisations 
and the public, Powerful forces are often ranges against 
environmental protection and a major task is for the public 
to combine its own forces, to challenge government and 


114 Global Agenda for Human Rights East-West Context 


industry where necessary and to cooperate (without being 
coopted) where appropriate. A free press is also a crucial 
factor in drawing attention to environmental, as to other, 
issues, 

A now very large literature addresses questions of 
how to restore the balance, whether it is couched in terms 
of sustainable development, conservation or of rights of the 
living or of future generations. The expert group in envi- 
ronmental law of the World Commission on Environment 
and Development (the Brundtland Commission) recom- 
mended a new Convention setting out rights and responsi- 
bilities for environmental protection and sustainable devel- 
opment, and a UN Commission rather on the lines of the 
Human Rights Commission to oversee the implementation 
of the Convention. They also proposed a UN High Com- 
missioner for Environmental Protection and Sustainable 
Development to receive reports from organizations and 
individuals, represent the interests of future generations, 
prepare special reports on environmental issues (a sort of 
ombudsman or trustee). They also urged states to ratify and 
enforce existing international instruments and to strengthen 
facilities for settling disputes. They wanted to see new ini- 
tiatives by non governmental organisations, cooperating 
globally to encourage state action and to monitor develop- 
ments; they also wanted standing for NGOs before inter- 
national bodies. They hoped to see acceptance by 
transnational enterprises of the environmental elements of 
the OECD Guiding Principles for Multinational Enterprises. 
They proposed increased use of the criminal law in envi- 
ronmental protection, as well as general education and pro- 
fessional training. They also recommended new monitor- 
ing systems standards and information networks on the 
risks of new technologies, as well as basic safety and infor- 
mation procedures for hazardous, especially nuclear plants. 
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Their proposed Convention would include a right to envi- 
ronmental protection phrased in individual terms: "All hu- 
man beings have the fundamental right to an environment 
adequate for their health and well-being". 


The main emphases of recent literature have been 
the need for more international cooperation; the provision 
of and access to information both between and within na- 
tions, the role of NGOs, the need for popular participation, 
for standards, guidelines and monitoring; the notion of an 
"ombudsman for future generations" has also been proposed 
elsewhere. Proposals have also stressed the necessity to take 
a global view in the sense that environmental issues must 
be considered in relation to other questions and vice vers: 
"Environmental protection and sustainable development 
must be an integral part of the mandates of all agencies of 
government, of international organizations and of major 
private-sector institutions. They must be given a mandate 
to pursue their traditional goals in such a way that those 
goals are reinforced by a steady enhancement of the envi- 
ronmental resource base of their own national community 
and of the small planet we share". (Brundtland Report)* 
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Holistic View of Democracy, Social 
Justice And Human Rights 


What you do not like when done to your- 
self, do not to others 


- Confucius 551-478 B.C 
Deal not unjustly with others, 
and ye shall not be dealt unjustly 
- Prophet Mohammed, 
C.570 - 632 A.D. 


Human Rights Norms And Democracy 
Four values have been proposed as the key norms for an 
121 
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adequate conception of human rights: freedom, social rec- 
ognition, equality, and integrity. Only one political form 
thus far discovered democracy-incorporates all those 
norms. Human rights norms and political forms are not 
really distinct, separate entities; one cannot talk seriously 
about the one without talking about the other. If democ- 
racy is characterized by the right and ability to participate 
in governance on a equal footing with all participants, that 
is a human right as well as a definition of democracy. 


The problem is that political participation is precisely 
where human rights reside. Do people really believe that 
the basic human right after all is the right to carry on pri- 
vate business unfettered by the social consequences of that 
activity? Is this what the people in Eastern Europe are go- 
ing to turn to in recompense for having under tyrannical 
governments? and the feudal society of the Third World. 


Distinctions do exist between the public and the 
private, and not all economic moves should be determined 
by the government. Indeed, even in the political arena there 
has to be a large space which is not controlled by the gov- 
ernment, a space for allowing spontaneity of both individu- 
als and social movements. But one has to have a holistic 
view. 


A human rights driven democracy is one in which 
all social processes are evaluated by their effect on human 
rights. This means that the private domain cannot be seen 
merely as the arena in which pure private desire operates 
without concern for the social costs, nor can the private 
domain be seen as the solution for social problems that the 
public domain has not handled satisfactorily. What sense 
does it make to cut back on entitlement programmes at a 
time when poverty is rampant; to imprison those who re- 
sort to crime because neither the government nor the pri- 
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vate sector has educated, trained, or employed them; and 
then to turn the prisons over to private firms who imprison 
citizens for profit? Such are the real consequences of the 
mad drive toward "privatization" in the United States and 
recently in India. 


The problem centers around human rights, and it 
requires a drastic modification of the social and political 
forms. Obviously, totalitarian governments are not the only 
forms that abuse human rights. The so-called liberal de- 
mocracies in the West must be subjected to rigorous criti- 
cism as well. This is particularly urgent given the attrac- 
tion that such democracies have for the people of Eastern 
Europe and the South. 


Carol Gould writes that in a holistic perspective, 
"human rights are grounded on what are taken to be uni- 
versal structures of society or on the requirements of the 
common good". But holism does not require universal struc- 
tures. Social structures are historical and cultural construc- 
tions. Also, human rights are not rooted in a transcenden- 
tal or universal notion of the common good. Even within 
heterogeneous and complex sodeties as are most today no 
single Rousseauist "General Will" can be ascertained which 
can serve as the basis for human rights. 


Holism, which directs attention to the totality of 
socjal relations within a given context, should leave room 
for multiple rights claims based upon significant differences 
among the participants. Attempts to establish unity or uni- 
formity, such as the present attempt to make English the 
only official language in the United States and Hindi in 
India in the belief that linguistic uniformity is necessary for 
an "experience" or "feeling" of unity, are immediately sus- 
pect. Our concept of holism is an analytic one which rec- 
ognizes the value of difference in the web of social rela- 
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tionships and sees rights as designed to protect that differ- 
ence from the threat of both elites and majorities. Push 
young's too far and one merely gets categories of otherness 
and strangers in the social world. A mediation of the two 
offers a better resolution of individual and group rights, or 
of self and co determination. 


The point is that democratic forms are important, 
but that democracy must not be conceived of as narrowly 
political. If "democracy" is not expanded to include the eco- 
nomic and social domains, it merely serves to legitimize 
and perpetuate "private" inequalities. A narrowly political 
"democracy" undermines human rights because it ignores 
the conception of equality. The two ideas, democracy and 
human rights, are necessarily connected, democracy can- 


put into practice by a segmental approach the society as a 
whole has to be structured according to the requirements 
of this norm and form relationship. 


Human Rights And Modern Constitutional Government: 
Adequacy And Contradictions 


First, "the People", or a potential citizenry, had to 
be created. Both state and capital had to penetrate civil 
society, destroying many of its old forms. Even as class so- 
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cieties and slavery were initially retained, a certain amount 
of equalizing was accomplished by destroying the remnants 
of feudalism, kingship, and aspects of traditional, deferen- 
tial culture. Both state and capital, for economic reasons, 
had to mobilize people and to identify and categorize them. 
The modern state lacking the direct ownership of land and 
produce of the feudal period, was even more reliant upon 
taxation. Capital had to identify, in ways different from 
identifying slaves and serfs, those who were available for 
wage labour. In addition, capital had to come up with an 
alternative to the "free" contract rationale for its system of 
domination and exploitation. This creation of a politically 
undifferentiated free citizenry and differentiated but "free" 
economic identities was one of the preconditions for mod- 
ern constitutionalism and for the modern conception of 
human rights. 


The mobilization of the citizency, however, some- 
times escaped the control of the elites. Mobilized citizens 
put pressure on the states for further change and some- 
times even attempted to engage in constitution-making 
themselves, the most famous instance being the French 
Commune of 1871. But rebellion and the formations of 
populist, abolitionist, feminist, socialist, anarcho-syndical- 
ist, and communist movements were also part of the US 
historical experience, even though these topics are virtu- 
ally ignored in U.S. primary and secondary school educa- 
tion and are certainly not a part of Hannah Arendt's ideal- 
ized vision of the American Revolution. 


Although there was controversy about the number 
and range of human rights and whether or not they should 
be made explicit Alexander Hamilton argued that there 
was no need for bill of rights because the unamended con- 
stitution served that purpose just as well all eighteenth and 
nineteenth century constitutions implicitly or explicitly ac- 
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cepted some notion of human rights. The minimal concep- 
tions, which go back as far as the Magna Carta of 1215, 
are rules of law as opposed to arbitrary dictates, due pro- 
cess in the application of law, and explicity rules of inclu- 
sion and exclusion. These measures were simultaneously 
Progressives and regressive, which is precisely why they 
were revolted against. Elites used law and rules of inclu- 
sion and exclusion to control and rationalize their form of 
power and to control the dangerous propensity of the citi- 
zenry to become a "mob". This spuriousness notwithstand- 
ing, the rise of modern constitutions and the acknowledg- 
ment of the validity of the concept of human rights were 
coterminous. 


The historical relationship between the modern state 
and human rights has been the basics for severe problems 
and contradictions.. First the modern state is constituted 
by its borders. It thus often brutally separates people into 
citizens and foreigners, with the latter enjoying a much 
lower status than the former in terms of rights of participa- 
tion and security. Otto Kirchheimer has analyzed the rela- 
tionship between respect for political justice and asylum 
policies toward persecuted foreigners. The treatment ac- 
corded by the United States during the 1980s to people flee- 
ing persecution at the hands of the US-supported govern- 
ments of EI Salvador and Guatemala was extremely harsh 
compared with that accorded to people fleeing from East- 
ern Europe-a glaring example of how the treatment of refu- 
gees not only often involves human tights abuses by the 
country of origin, but also by the receiving country. 


Second, as Max Weber pointed out, the modern state 
claims a monopoly on the use of legitimate coercive power 
inside its borders and against any external aggression. From 
a human rights point of view, this poses two problems. The 
first is that the modern state and its representatives tend to 


Holistic View of Democracy, .... Human Rights 127 


take the security of the state as the most important frame 
of reference for a wide range of policies. As Hobbes! Levia- 
than depicts; when people are convinced that they are in a 
condition of constant insecurity, and when the state pre- 
sents its main function as that of protecting them in the 
face of continuous threat, rights other than that of survival 
always go by the wayside in the name of national security. 
The other problem is that the organization of this monopoly 
of coercive power, namely, the military, the police, and the 
intelligence services, makes any kind of democratic 
controlthe only form consistent with human rights-almost 
impossible. There are many instances that have become 
public; we have no idea how many other failures of ac- 
countability in the United States have occurred. The point 
is that the core of the modern state, with its huge bureau- 
cratic apparatus, is almost totally insulated from the nor- 
mal democratic processes. 


Third, states have become huge regulatory bodies. 
Personal accountability for government actions has become 
very difficult, if not impossible, to affix. Laws and bureau- 
cratic rules have proliferated, with the result that the dis- 
tance between the individualized, depoliticized citizens and 
the web of state mechanisms regulating various aspects of 
their lives has widened dramatically, particularly, since the 
two world wars. Some of this regulation is beneficial. But 
even when the state delivers needed benefits and services, 
it is functioning for the people rather than by the people. 
Citizens are not in control of the state and often find them- 
selves lost and helpless in the regulatory maze. 


Modern representative democracy made its first ap- 
pearance in relatively small governments. Representative 
legislatures were by and large able to determine the most 
crucial rules by law, to control executive power, and to 
debate and determine fundamental issues facing the body 
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politic. In time, several factors have eroded the representa- 
tional democratic character of these early representative 
systems. Economic crises and actual experiences or per- 
ceived threats of war have contributed to the extension of 
executive power. Legislatures have become overloaded, and 
specialized executive bureaucracies, both military and ci- 
vilian, have swelled. In presidential systems, the only 
elected executive officer is the president, but power is passed 
on to a myriad of non-elected people whose accountability 
is impossible to assure. 


In addition to that between non-elected executive 
officials and legislative representatives, a gap also exists 
between the legislative representatives and the people who 
elect them. In the United States, where this process is per- 
haps most advanced, the rate of abstention from the elec- 
toral process is vedry high. Non participation is not a re- 
flection of consent and contentment, as Nelson Polsby 
claimed in the early 1960s, nor is it a desirable barrier 
against "systems overload", as acclaimed by those fearful 
of mass democracy. The nonparticipation is, rather, a re- 
flection of the distance created by the separation of people 
from the actual content of politics. This phenomenon is 
dangerous to democracy and human rights. Instead of con- 
tributing to the debate on substantive political issues, citi- 
zens become passive consumers of symbolic political com- 
munication. Guy De Bord, Murray Edelman, and Jean 
Baudrillard have all captured the degree to which politics 
has been emptied of its substance. Meaningful civil and 
human rights are impossible in this kind of situation. This 
has led post modern theorists to declare that the individual 


mination, has disappeared and to be very cynical about 
the possibility of reconstructing either the citizen or her 
rights. To the extent that there is any relationship to poli- 
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tics, itis reduced to the needs and longings of the media- 
observing "citizen" projected onto images, created by psy- 
chologists and public relations experts, of candidate per- 
sonalities. The kind of substanceless bridge between the rep- 
resentative and the represented is called "protective identi- 
fication" by psychoanalysts. i 


All of these problems are aggravated by the formal 
separation between the public and the private, between 
the state and civil society. The public sphere is identified 
with a representational system, which suffers from the prob- 
lems described above. The private sphere is driven by an 
extremely individualized "logic of collective action". The 
subjects are permanently conditioned by an overwhelm- 
ing political and economic apparatus to strive to maximize 
their own interests, but, of course, they cannot develop those 
interests on their own. This conception of privacy or au- 
tonomy is a deadened street, and so is the "rational choice" 
thinking on which it is based. Logically and ethically it leads 
nowhere except to the creation of the autonomous, private, 
interest-maximizing subject, stripped of political substance, 
who cannot be autonomous because she is created by and 
caught up in the web of social relations.’ 


Thus, it should come as no surprise that most people, 
conditioned to think of their own realities as abstracted from 
the necessary social conditions, do so through the mecha- 
nisms of prejudice and projection. E.E. Schattschneider so 
aptly described this phenomenon about thirty years ago as 
"the mobilization of bias". In short, the Schumpeterian "re- 
alist theory of democracy" is relevant only so long as the 
role of the people is treated as a negligible quantity.‘ That 
very perceptive observer of democracy in the United States, 
Alexis de Tocqueville" foresaw this back in the nineteenth 
century. His prognosis has been proven correct with a ven- 
geance in our time. 
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Human Rights And The New World Order 


Today we observe a strange paradox. On the one hand, 
the form of the modern state, a Western innovation, has 
become the dominant organizational form of all societies. 
On the other hand, the modern state is being eclipsed by 
the over powering reality of the capitalist world market-an 
institution without sufficiently developed institutional pro- 
cedures. Its automatism, the laws inherent in competition 
itself, and the personification of the market as a thinking 
and feeling entity preclude such institutional procedures. 
Its only "law" seems to be deregulation and privatization. 
The capitalistic market seems both to war with the state 
and to use it for advantage. x 


The world market and its most dynamic centers 
(New York, London, Tokyo, Frankfurt) have political and 
economic institutional effects all over the world. They are 
determining the course of science and technology, educa- 
tion, and labour markets. Given this kind of capitalist he- 
gemony, the room for manoeuvre is very limited. The French 
"socialist" government learned this lesson soon after the 
1981 election. Third world countries, like Nicaragua and 
Angola, were treated to even grimmer lessons. When all 
else fails, the international capitalist order has at its dis- 
posal military might, and, in all member countries except 
Germany and Japan, the military and industrial sectors are 
closely linked. 


Structures of inequality are inherent in this hege- 
monic world order. The strong competition and enormous 
scale of the world market have produced unavoidable ef- 
fects. Only corporations with global reach are able to com- 
pete and to survive. They, and they alone, can avoid the 
organizational rights and compensation packages de- 
manded by Western workers. They, and they alone, have 
sufficient capital to take advantage of investment opportu- 
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nities abroad.Thus, an international superpower structure 
develops within capitalism itself. 


This system inevitably produces winners and losers 
at the international level. The big losers are whole societies, 
usually located in the third world. Africa is a continent of 
losers. Central America is a region of losers. The price of 
trying to "win" in such areas includes enormous inequali- 
ties (such as those resulting from the imposition of IMF and 
World Bank conditions for loans), external control over one's 
natural resources and labour force, and the sacrifice of all 
kinds-of traditions and customs not emphasizing individu- 
alism and an instrumental view of nature and other hu- 
man beings. 


Warfare, both international and Civil, is always a 
lurking possibility. Thus, the linkage between the world 
capitalist system and military force is crucial, as the inter- 
national effort in the Persian Gulf demonstrated when other 
industrial leaders openly displayed irritation toward the 
Japanese and the Germans because of their refusals to be- 
come involved in the actual military experience. The inter- 
national capitalist hegemonic system is anything but paci- 
fistic. 

Competitiveness, a narrow definition of private in- 
terest, extreme individualism, destruction of communal ties 
and interactions, and mobility all characterize both the sys- 
tem and the individuals it cultivates in order to reproduce 
itself. Hundreds of millions of people around the world try 
to adapt and become winners. But these values are not 
determined by the people, nor are the values shaped in or- 
der to meet the needs and realize the potentialities of people 
as social and political beings. The key values are derived 
from the postulates of the world market. The fundamental 
right, is the right to compete against others for profits in an 
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order where the playing field is very uneven. The funda- 
mental freedoms are those of corporate ownership of prop- 
erty and trade. 


Here professional sports serves as more than a meta- 
phor for competitiveness in the economic world. Profes- 
sional sports is the most extravagant spectacle of the mod- 
ern "manpower" approach to turning human beings into 
capital goods sold on the market for enormous sums of 
money. In the United States the universities and their ath- 
letic teams and alumni associations prepare athletes for "the 
market". They use many athletes for purposes that are dif- 
ficult to reconcile with the concept of education as prepa- 
ration for a life which maximizes uniquely human poten- 
tials. For many poor students, particularly male African- 
American students, the only way to afford or be admitted 
into universities is to sell to university athletic associations 
their Lockeian property right to their own bodies. 


Economic competitiveness, sports, and war-the 
metaphours are interchangeable. The Hail Mary play won 
the Persian Gulf War, and the United States is now Num- 
ber One in both football (not soccer) and war, compensa- 
tion of sorts for not being Number One in economic com- 
petition. The important thing is to demonstrate competi- 
tive superiority, to "kick ass", as President Bush Phrased it. 
This is the economic philosophy as well, and not only with 
regard to oil; the Persian Gulf war was a magnificent boon 
to the US arms industry and an advertisement for its prod- 
ucts. Who in the Western world was not watching, via mili- 
tary-controlled TV reporting, the Patriot missiles and "smart 
bombs" do their tricks (minus any suffering actually inflicted 
on people)? Even though the United States preaches re- 
duction of arms sales to the Middle East, it is going ahead 
with such sales. Moreover, US contractors are being given 
preferential treatment in rebuilding Kuwait, whose attach- 


Holistic View of Democracy, .... Human Rights 133 


ment to human rights and democracy has been demon- 
strated by its ruler's closing down the parliament well be- 
fore the Iraqi invasion, his stalling on the issue of post-war 
elections, and his killing, torture, and subjection to kanga- 
roo-style courts of those accused of collaborating with the 
Iraqis. "Hail Mary" has proved to be less than full of grace. 
Feminist critics are right-the international order is a "ma- 
cho" order that has overcome sensitivity to human needs 
and potential. 


This macho international order, however, contin- 
ues to preach democracy and respect for human rights, 
while standing in the way of both. What remains of poli- 
tics, of Aristotle's political and social human being actively 
engaged in dermining the course and value of the social 
order, under such conditions? Hannah Arendt posed that 
very question shortly after World War II in The Human 
Condition. Since then, the situation has become much 
worse. The public space has shrunk even further. The in- 
ternational economic order reigns supreme over politics. 
The steering capacity of each of the modern states is more 
and more subject to external conditions beyond its control. 
The content of politics has been further displaced by sym- 
bolism, conducted mainly through the largely corporate 
controlled, international visual media. When politics is 
stripped of its content, when political human gives way so 
completely so self-interested, competitive, economic human, 
both democracy and human rights are stripped of their 
contents as well.> They become part of an ideology used to 
justify their very negation. 


Some Important Remarks 


The New World Order shows ominous signs of simply be- 
ing a strengthening and expansion of these anti-human 
rights dynamics in the wake of the West's "victory" in the 
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war/competition with communism. In the new unipolar 
world, the future of human rights appears to be very bleak. 
If humans can truly be rendered apolitical, or even anti- 
political, privatized creatures, human rights willlose all 
meaning in the concrete world. 


Some basis for hope remains, however, because 
some human beings, and not only theorists, refuse to be so 
conditioned. Among the counterforces are social move- 
ments that challenge both the state structures and the more 
powerful international economic order, and human rights 
organizations that refuse to throw in the towel. But in or- 
der for such movements to succeed, a more positive 
conceptualization of human rights needs to challenge that 
put forward by the dominant powers. 


First, our reading of human history tells us that 
Aristotle's vision of the human as social and political was 
correct and that Hobbe's vision of the human as essentially 
antisocial was wrong. A theory of human rights must be 
based upon real human beings rooted in their social con- 
‘texts. The theoretical postulate of the isolated and antago- 
nistic human being is false in that it requires abstraction 
from the context that gives life its fullest potential mean- 
ing. The postulate is valid only in the sense that powerful 
corporate capitalism and its individualistic ideology pro- 
duce and reproduce such socially antagonistic, and useful, 
human beings. 


Second, human rights must be conceived of in a 
holistic way. This does not mean that we are looking for 
universal structures, or ignoring social differentiation in 
complex societies, or somehow missing the point that indi- 
vidual human beings have claims on human rights. It does 
mean that all social processes and institutions-political, eco- 
nomic, social and cultural-must be understood and evalu- 
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ated in terms of their effects upon human rights. 


Third, this holistic approach will require a new so- 
cial and political organization of society, both nationally 
and internationally. A new kind of social science is also 
required, one which faces the challenges of the day with- 
out subservience to paradigms stemming from dominant 
ideological presumptions. What is needed is a social sci- 
ence and a political practice committed to change from be- 
low. We need a new kind of decentralization to escape the 
power of the state and the corporation at the local levels. 
At the same time, we need international coordination and 
cooperation of groups interested in human rights and de- 
mocracy. Thus, there must be dual struggles for democ- 
racy and rights at the local level and an institutional recog- 
nition of the global implications of these struggles at the 
international level. The international contracts and coop- 
eration between social movements, including the labour 
movements, must be strengthened; so must the role of demo- 
cratic and human rights NGOs. 


Fourth, we need not be caught in the trap of either 
searching for abstract normative criteria, such as natural 
rights, or adopting an “anything goes" relativism. We can 
find legitimate criteria in the historical experiences of real 
people struggling to overcome dominations. A mediation 
between the universal and the specific is required. To the 
extent that the human being is naturally a social and po- 
litical animal, human rights have a universal applicability. 
But at the same time, human rights must be context sensi- 
tive. 


We must start with a careful assessment of a spe- 
cific situation in which an individual (including ourselves 
as both participents and observes) or group is involved. We 
must then examine the claims to freedom, social recogni- 
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tion, equal position, and integrity made within that con- 
text. If, in that context, the claim is made in such a way 
that it interferes too much with the claims of others, we 
would not accept this as a valid appeal to universal hu- 
man rights norms. If, in that context, the claim is respectful 
of other's claims, we would accept it. 


As we have indicated, the most difficult cases are 
those involving national or ethnic claims that link a con- 
cept or natural or pure identity with sovereignty. But evalu- 
ation and judgment in the social world is never easy. Our 
approach in the Indian context is not put forward to make 
things easier; it is put forward because we think that it rep- 
resents a conceptual, and hopefully practical, step forward 
for human rights and Social Justice. 


Justice V.R.Krishna lyer in his illuminating lectures. 
Passion for social betterment is thus a condition for spiri- 
tual graduation. 


"To restructure the social order, with an egalitarian 
direction, is to fulfil the spiritual mission of creation and 
the progressive purpose of evolution. In this synthetic Marx- 
Mahatma perspective, the organized tortures and oceanic 
tears of fellow creatures make one weep within, and som- 
bre thoughts prompt the strange, silent, yet profound ques- 
tion: Why This Sorry Scheme? What Panacean Home Here- 
after? Who is the Cause behind the Process? How to inau- 
gurate a Human Tomorrow? These imponderables, sparked 
off by a personal tragedy, sharpened by value-sets have 
awakened in me a new awareness of what, in our societal 
environs, is counterfeit soft justice as against authentic so- 
cial justice. In fact, we Practice the first; in law, we profess 
the second. The integral yoga of social and spiritual justice 
gives a holistic perception of the Truth. Swami Vivekan- 
anda has woven this interlaced fabric with words of fire. 
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Krishna Iyer Quotes Swami Vivekananda: 


Liberty is the first condition of growth. Just as man must 
have liberty to think and speak, so he must have liberty in 
food, dress, and marriage, and in every other thing... 


We talk foolishly against material civilization. The 
grapes are sour.... Material civilization, nay, even luxury, 
is necessary to create work for the poor. Bread! Bread! I do 
not believe in a God, who cannot give me bread here, giv- 
ing me eternal bliss in heaven. Pooh! India is to be raised, 
the poor are to be fed, education is to be spread, and the 
evil of priestcraft is to be removed... .more bread, more op- 
portunity for everybody... Have fire and spread all over. 
Work, Work. The only service to be done to our lower classes 
is to give them education, to develop their lost individual- 
ity They are to be given ideas, their eyes are to be opened to 
what is going on in the world around them; and then they 
will work out their own salvation Give them ideas that is 
the only help they require, and then the rest must follow as 
the effect... This is what is to be done in India. It is this idea 
that had been in my mind for a long time. i 


The one problem you have is to give to the masses 
their rights. 


The mass of the people in our country is like the 
sleeping leviathan‘ 


Justice Krishna Iyer quotes Mahatma Gandhi: 


Gandhiji also linked up moral and material advances: To a 
people famishing and idle, the only acceptable form in 
which God can dare appear is work and promise of food 
as wages. God created man to work for his food, and said 
that those who ate without work were thieves. Eighty per 
cent of India are compulsory thieves half the year. Is it any 
wonder if India has become one vast prison” 
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Again, he stressed: 


No one has ever suggested that grinding pauperism can 
lead to anything else than moral degradation. Every hu- 
man being has a right to live and, therefore, to find the 
wherewithal to feed himself and, where necessary, to clothe 
and house himself... In a well ordered society the securing 
of'one's livelihood should be, and is found to be the easiest 
thing in the world. Indeed, the test of orderliness in a coun- 
try is not the number of millionaires it owns, but the ab- 
sence of starvation among its masses. 


Working for economic equality means abolishing the 
eternal conflict between capital and labour. It means the 
levelling down of the few a rich in whose hands is concen- 
trated the bulk of the nation's wealth on the one hand, and 
the levelling up of the semi-starved, naked millions on the 
other. A nonviolent system of government is clearly an im- 
possibility so long as the wide gulf between the rich and 
the hungry millions persists. 


Again Justice Krishna Iyer quotes: 


In the words of Plato, the ideal state and justice is an un- 
der: Shall we not find that in such a city a shoemaker is 
only a shoemaker, and not pilot along with shoemaking; 
and that the husbandman is only a husbandman, and not 
a judge along with husbandry; and that the soldier is a 
soldier, and not a money-maker besides, and all other in 
the same way? 


Again: 


But when the cobbler or any other man whom nature de- 
signed to be a trader attempts to force his way into the 
class of warriors, or a warrior into that of legislators or 
guardians, for which he is an un fitted or when one man is 
trader, legislator and guardian all in one, then I think you 
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will agree with me that...this meddling of one with another 
is the ruin of the state As there are three distinct classes 
any meddling of them with one another or the change of 
one into the other is the greatest harm to the state and may 
most justly be termed evil doing." 


Again Justice V.R. Krishan Iyer observed this Social Justice in 
Third World countries: 


"At this take-off point, I may plead guilty to a haunting 
hunch that the crisis of Social Justice in Third World coun- 
tries is largely because, pharisaic support not withstand- 
ing, its substance is wittingly or unwittingly sabotaged on 
our hapless earth by those who wear 'business' white, prac- 
tice ‘professional’ ethic, compose and chant political and 
constitutional 'Scriptures', perform moral weight-lifting for 
public consumption, sacrifice with easy bosoms fellow-men 
for private mundane appetites and brand those who ex- 
pose these dubious exercises as criminals! Not only is Jesus 
crucified, but Barabbas is crowned and Pontius Pilate still 
survives in wig and gown! And, the pity of it is Judas half- 
hiding amidst the Justice System itself (all-inclusively un- 
derstood to cover the Judicative, Legislative and Executive 
wings)! The emotive thrust of revolutionary thought is this: 
‘When that the poor have cried, Caesar hath wept' - but in 
Gandhi's country no Caesar has the time or mood to weep 
for them save in ephemeral election manifestoes and they 
are allowed the fundamental right to perish even on pave- 
ments! This Human Order shall not be.’ 


When we speak of Social justice in the Indian con- 
text, we have to focus on its human dynamics. We must 
sift the grain from the chaff and hierarchical justices from 
egalitarian justice. We must see through the emasculation 
of equality by the doctrine of classification and the exclu- 
sion of steps for equalization from the concept of equality 
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as devices for preservation of the hierarchical status quo 
against the ideological assault of militant egalitarianism, 
breaking faith with the Midnight Tryst. 


The content of Social Justice was best expressed in lay eloquence 
by Nehru at the dawn of our freedom: 


The service of India means the service of the 
millions who suffer. It means the ending of 
poverty and ignorance and disease and in- 
equality of opportunity. The ambition of the 
greatest man of our generation has been to 
wipe every tear from every eye. That may 
be beyond us, but as long as there are tears 
and suffering, so long our work will not be 
over.? 


In this background of the imperatives of Independence a 
hesitant disenchantment with the equity of the Establish- 
ment, a gradual mistrust of inspirational-constitutional 
phrases, and a suspect attitude towards those in Power-in 
all the three 'great' branches-as the not-so honest brokers 
of the August Revolution, make for a moralmental dilemma. 
"0 Lord' How long, How long! 0 Lord, why hast thou for- 
saken me!" cry the escalatingly impoverishing human num- 
bers, even as rhetorical political promisers sit, by turns, in 
the saddle-and manifesto makers, social climatizers and 
economic landscapers, with different labels, tinker and 
touch up the 'image! leaving untouched the tragic facts. 
And the sacred chant of the Mahatma mantra on chosen 
occasions rises as the real distance to Rajghat lengthens. 


How and when will the next explosion of 
the aware masses be, in the wake of the un- 
ending, indeed, deepening hopes-dupes syn- 
drome? When the ‘gods of politics have 
played futile circus all these decades, is there 
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any purpose in keeping the traditional 
phrase of 'preamble' Justice? Bluntly, if So- 
cial Justice does not flow from the Legal Or- 
der, where, then, do those, who pin their 
hopes on peaceful transformation of the 
human order through the dynamic rule of 
law, stand? If there is little to look for from 
the Law, the desperate masses swear, there 
may be something to shoot for against the 
Law. If Revolution refuses to revolve, the 
people may push August towards October! 
Writes Dr. Surendra: 


A social revolution is not made; it 
comes. It ‘occurs only when the disintegra- 
tion of the dominant social system has 
reached an advanced stage and its stultify- 
ing effect upon progressive forces has become 
intolerable... The period leading up to a revo- 
lution is marked by increasing inability at the 
top (government) to maintain the status quo 
and by growing unwillingness at the bottom 
(people) to tolerate it'. Obviously a total revo- 
lution cannot break forth at the will of an 
individual. First a revolutionary situation is 
created in society. Corruption, strike, agita- 
tion, crime, public frustration, etc., increase 
abnormally. The gap between the people's 
expectations and the government's perfor- 
mances widens very much. The harmonious 
relation between the people and the govern- 
ment breaks down. Simultaneously the phi- 
losophy or theory for the new social order is 
born. Then the struggle between the radi- 
cals (people) and the conservatives (govern- 
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ment) sets in; and ultimately the radicals 
succeed in establishing the new social or- 
der.'° 


Even pushing aside the potential big 
bang theory for a while and viewing the Jus- 
tice System objectively, we discern a loaded 
dice, an unequal equality, an inhuman fra- 
ternity, a conditional liberty, a supremacy 
of the law being subservient to vested inter- 
ests and little tendency to shorten the 
shadow. A close look at these low visibility 
areas of law and justice reveals a vital world, 
to unfold which is to impeach the Justice 
System. My lectures are less ambitious; I 
merely enter a caveat and leave others to 
challenge, merely point the faux pas and 
desist from delivering the blow. But unless 
the radical overhaul of the Justice Process 
overtakes the subtle scuttling of Social Jus- 
tice the beginning of the end of the Admin- 
istration of Justice and the Rule of Law may 
prove less than speculative. Our constitu- 
tional scheme and cultural order may break 
down unless we make a reality of the man- 
date of the masses, Swami Vivekananda, in 
impassioned eloquence, warned: 


The political systems that we are 
struggling for in India have been in Europe 
for ages, have been tried for centuries and 
have been found wanting. One after another, 
the institutions, systems and everything con- 
nected with political government have been 
condemned as useless; and Europe is rest- 
less, does not know where to turn. The ma- 
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terial tyranny is tremendous. The wealth and 
power of a country are in the hands of a few 
men who do not work, but manipulate the 
work of millions of human beings. By this 
power they can deluge the whole earth with 
blood. Religion and all things are under their 
feet; they rule and stand supreme. The West- 
ern world is governed by a handful of 
shylocks. All those things that you hear about 
- constitutional government and parlia- 
ments-are but jokes." (emphasis added) 


Our poor people, these downtrodden 
masses of India, therefore, require to hear 
and to know what they really are. Aye, let 
every man and woman and child, without 
respect of caste or birth, weakness or 
strength, hear and learn that behind the 
strong and the weak, behind the high and 
the low, behind everyone, there is that Infi- 
nite Soul, assuring that infinite possibility and 
the infinite capacity of all to become great 
and good. Let us proclaim to every soul- 
‘Arise, awake! and stop not till the goal is 
reached, Arise, awake! Awake form this 
hypnotism of weakness. None is really 
weak; the soul is infinite, omnipotent and 
omniscient. Stand up, assert yourself, pro- 
claim the God within you, do not deny Him! 
Too much of inactivity, too much of weak- 
ness, too much of hypnotism has been and 
is upon our race... Power will come, glory 
will come, goodness will come, purity will 
come and everything that is excellent will 
come, when this sleeping soul is roused to 
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self-conscious activity. * 4 
Justice V.R. Krishna Iyer brings the thinking of the Father of 


As a springboard to the further discussion, let me quote 
Gandhiji who bore the Cross for the lowliest and the lost: 


When a house is on fire, all the inmates go 
out and each one takes up a bucket to 
quench the fire. When all about me are dy- 
ing for want of food, the only occupation 
permissible to me is to feed the hungry. It is 
my conviction that India is a house on fire, 
because its manhood is being daily scorched, 
it is dying of hunger because it has no work 
to buy food with Our cities are not India. 
India lives in her seven and half lacs of vil- 
lages. and the cities live upon the villages. 
They do not bring that wealth from other 
countries. The city people are brokers and 
commission agents for the big houses of Eu- 
rope, America and Japan. The cities have co- 
operated with the latter in the bleeding pro- 
cess that has gone on for the past two hun- 
dred years. It is my belief based on experi- 
ence that India is daily growing poorer. The 
circulation about her feet and legs has al- 
most stopped. And if we do not take care, 
she will collapse altogether"? 


Swaraj has no meaning for the mil- 
lions, if they do not know how to employ 
their enforced idleness. 


The human bird under the Indian sky 
gets up weaker than when he pretended to 
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retire. For millions it is as eternal vigil or an 
eternal trance. It is an indescribably painful 
state which has to be experienced to be 
realised. I have found it impossible to soothe 
suffering patients with a song from Kabir. 
The hungry millions ask for one poem - in- 
vigorating food. They cannot be given it. 
They must earn it. And they can earn only 
by the sweat of their brow. 


I am tempted to think that we are 
substantially where we were when the Re- 
public was born - not in the conventional 
G.N.P or Gross National Product but in the 
tragic G.N.P or Growing National Poverty. 
On top of this is the denial of social democ- 
racy. Said Dr. Ambedkhar: 


The third thing we must do is not to 
be content with mere political democracy. 
We must make our political democracy a 
social democracy as well. Political democ- 
racy cannot last unless there lies at the base 
of it social democracy. What does social de- 
mocracy mean? It means a way oflife which 
recognizes liberty, equality and fraternity as 
the principles oflife. These principles 
ofliberty, equality and fraternity are not to 
be treated as separate items in a trinity. They 
form a union of trinity in the sense that to 
divorce one from the other is to defeat the 
very purpose of democracy. Liberty cannot 
be divorced from equality, equality cannot 
be divorced from liberty. Not can liberty and 
equality be divorced from fraternity. With- 
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out fratemity, liberty and equality could not 
become a natural course of things. It would 
require a constable to enforce them. We must 
begin by acknowledging the fact that there 
is complete absence of two things in Indian 
society. One of these is equality. On the so- 
cial plane, we have in India a society based 
on the principle of graded inequality which 
means elevation of some and degradation for 
others. On the economic plane, we have a 
society in which there are some who have 
immense wealth as against many who live 
in abject poverty. On the 26th January, 1950, 
we are going to enter into a life of contradic- 
tions. In politics we will have equality and 
in social and economic life, we shall, by rea- 
son for our social and economic structure, 
continue to deny the principle of one man 
one value. How long shall we continue to 
live this life of contradictions? How long 
shall we continue to deny equality in our 
social and economic life. If we continue to 
deny it for long, we will do so only by put- 
ting our political democracy in peril. We must 
remove this contradiction at the earliest pos- 
sible moment or else those who suffer from 
inequality will blow up the structure of po- 
litical democracy which this Assembly has 
so laboriously built up“. 


The terrible travesty of the Harijan lot is an indelible stain 
and incurable wound on the Indian body politic. The Bihar 
towns bear bleeding testimony even to-day to this black 
injustice. Gandhiji's utterances of the early twenties are 
freshened by the daily newspapers even now. What he said 
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in connection with the Vaikom Satyagraha for temple en- 
try has current validity: 


It was quite by accident that I had the great 
pleasure of receiving an address form my 
panchama brethren, and then they said that 
they were without convenience for drinking 
water, they were without convenience for 
living supplies and they could not buy or 
hold land. It was difficult for them even to 
approach courts. Probably the last is due to 
their fear, but a fear certainly not due to 
themselves, and who is then responsible for 
this state of things? Do we propose to per- 
petuate this state of things? Is it part of Hin- 
duism? I do not know. I have now to learn 
what Hinduism outside India is. I have felt 
that it is no part of real Hinduism to have in 
its hold a mass of people whom I would call 
untouchables. If it was proved to me that 
this is an essential part of Hinduism, I for 
one would declare myself an open rebel 
against Hinduism itself. '*" 


Of social inequality of which un- 
touchability is an overt index Gandhiji had 
said: 

Anything that is prejudicial to the 
welfare of the nation is untouchable, but no 
human being can be untouchable, and I re- 
gard it as fiendish or satanic to regard a fifth 
of the land as untouchable. 


Dr. Ambedkhar, a mahar, who bore 
the political brunt of this social humiliation, 
argued with insight: 
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It seems to me that the aristocracy 
cannot escape the charge that its members 
have in them a class bias, a definite clannish- 
ness, a tendency to favour their own kin- 
dred, which makes them quite unworthy of 
being entrusted with power to decide the 
destiny of the masses. Indeed one might go 
to the length of saying that due to the great 
social gap that separates it from the masses 
and the superior isolation in which it lives, 
it cannot be said to be charged with the 
wants, the cravings and the desires of the 
masses, it may even be said that it is quite 
inimical to their aspirations. What makes me 
so emphatic in my assertion that the aristoc- 
racy cannot be trusted with political power 
is because the root notions of democracy, on 
the operation of which alone self-governing 
India can be safe for the masses, run counter 
to all the ideas which for thousands of years 
have formed and do form even to-day the 
common stock of their beliefs. The funda- 
mental principle of the modern democratic 
State is the recognition of the value of the 
individual, and the belief that as each indi- 
vidual has but one life, full opportunity 
should be accorded to each to attain his 
maximum development in that life. Neither 
ofthese propositions can be said to form part 
ofthe accepted philosophy of the aristocracy 
of India. They rather hold that the present 
life is for each only one of a series of exist- 
ence, that the position of each individual in 
this life has been determined for him by his 
merits or demerits in his previous births and 
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that therefore no character howsoever high, 
no ability howsoever great, which a man 
may have to his credit, can alter his place in 
the social strata in which he is born. With 
the aristocracy the notion that a man born a 
Brahmin cannot be other than a Brahmin 
and a man a born a pariah cannot be other 
than a pariah, is not idle talk, it is a living 
and operative faith. To give unrestricted 
power in the hands of the people of this sort 
is to arm the hangman with a knife... Those 
who will have us leave the coming political 
power in the hands of the aristocracy seem 
to think that the social and the political are 
two separate compartments of human con- 
duct having no interaction between them. 
Gentlemen, you must be on guard against 
being led away by such a mechanical no- 
tion of human conduct. If you will be aware 
of such abstraction you will realise that men 
cannot be reduced for political purposes any 
more than for any other, to bare figures, 
marks to be placed in rows over against one 
another. A man when he comes to vote-tak- 
ing that to be the embodiment of politics does 
not put off from him, like a suit of old clothes 
his outlook, his interest and his opinions an 
become a marked unit. He carries with him 
in his voting all that which goes to make his 
personality and determines his attitude to- 
wards life. The talents of the aristocracy are 
a great asset to the country. But these tal- 
ents by themselves cannot give it any title to 
manage the affairs of the country. That title 
must depend upon its character and the use 
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It behoves us therefore to specificate the content and con- 
tours of social justice in our context. Of course, basically 
legal relations have their roots, as Marx has stressed, in the 
material conditions of life. Broad equality also is a credal 
component of social justice, even a total non-Marxist like 


Global Agenda for Human Rights East-West Context 


which it is backwardness, blood, sweat and 
tears. In a different sense, the Madras High 
Court noted this relativity: 


Concepts of social justice have var- 
ied with age and clime. What would have 
appeared to be indubitable social justice to a 
Norman or Saxon in the days of William the 
Conqueror will not be recognised as such in 
England to-day. What may appear to be in- 
controvertible social justice to a resident of 
Quebec may wear a different aspect to a resi- 
dent of Peking. If it could be possible for 
Confucius, Manu, Hammurabi and Solomon 
to meet together at a conference table I doubt 
whether they would be able to evolve agreed 
formulae as to what constitutes social jus- 
tice, which is a very controversial field. 
Courts and tribunals created by the law must 
guide themselves by the directions and prin- 
ciples embodied in the law. If the law de- 
clares that a line or course of conduct is ille- 
gal they must give effect to that declaration. 
In countries with democratic forms of Gov- 
ernment public opinion and the law act and 
react on each other. Sometimes the law sets 
the pace and public opinion catches up with 
the law. In other cases where the law lags 
behind public opinion the pressure of the 
opinion beings about a change in the law." 
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Mathew Arnold has stated. A society of unequals, accord- 
ing to him 'materialises our upper class, vulgarises our 
middle class and brutalises our lower class'.”” long ago, the 
Supreme Court said: 


Without embarking upon a discussion as 
to the exact connotation of the expression 
‘social justice’ we may only observe that 
the concept of social justice does not ema- 
nate from the fanciful notions of any a 
judicator but must be founded on a more 
solid foundation.’ 


Let us search for that solid foundation in the Indian ethos 
attested by the Constitution and the law, articulated by 
jurists and judges. I content myself with quoting Shri 
P.B. Gajendragadkar who strikes a balanced note with 
the restraints of judicial habit and the liberalism of a 
fabian: 


What is Social Justice? I have already re- 
ferred to the Welfare Plan evolved by the 
Beveridge Report and I have pointed out 
that according to the Plan of Social Secu- 
rity put forward by the said report, democ- 
racy took upon itself the task of attacking 
five giant evils: Want, Disease, Ignorance, 
Squalor and Idleness. Basically, all these 
five giant evils thrive on the fundamental 
evil of poverty. Therefore, under the con- 
cept of a welfare state, the primary func- 
tion of the state to attack the problem of 
poverty, assumes considerable signifi- 
cance. Democracy realizes that this prob- 
lem which concerns an overwhelmingly 
large number of its citizens cannot be suc- 
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cessfully met unless it wisely uses its 
mighty weapon of law and attempts to re- 
store balance to the economic structure 
and to remove the causes of economic ten- 
sion from the body politic of the commu- 
nity. All the attempts made by democratic 
legislatures to meet the challenge of pov- 
erty constitute attempts to give to the citi- 
zens of the state economic justice. Equal- 
ity of opportunity to all the citizens to de- 
velop their individual personalities and to 
participate in the pleasure and happiness 
of life is the goal of economic justice. So- 
cial justice as distinguished from economic 
justice has a special significance in the con- 
text of Indian society. As we are all aware, 
the Hindu social structure is based on 
castes and communities which create 
walls and barriers of exclusiveness and 
proceed on the basis of considerations of 
superiority and inferiority. 


This vice of social inequality as- 
sumes a particularly reprehensible form in 
relation to the backward classes and com- 
munities which are treated as untouchable; 
and so, the problem of social justice is an 
urgent and important in India as is the 
problem of economic justice... I am using 
the term social justice in a comprehensive 
Sense so as to include both economic jus- 
tice and social justice. The concept of so- 
cial justice thus takes within its sweep the 
objective of removing all inequalities and 
affording equal Opportunities to all citi- 
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zens in social affairs as well as economic 
activities.” 


Economic Order and Legal Order 


If the economic order changes, the legal or- 
der changes too and the political order rides 
on both. The transfer of political power to 
the toilers, the exploited masses and the 
sweated serfs and peasants, the subjugation 
oflanded interests and private means of pro- 
duction to social demands by nationaliza- 
tion or control measures and the creation of 
new legal norms and models to express this 
new egalitarian ethos and socialist aim form 
the cornerstone of socialist jurisprudence. 
This socialization of law means an expan- 
sion of public law and the regulations it un- 
dertakes. Says Lenin: 


We recognize nothing 'private' for us 
everything in the field of economy bears the 
character of public law and not of private 
law... 


When the Constitution is enacted on 
behalf of the entire people of India and it 
pledges to secure to all its citizens social jus- 
tice through a new human order, the least 
that one may postulate is a socialistic pat- 
tern of society. To wobble here is to play Ju- 
das. 


Philosophers have interpreted the 
world, jurists have expounded theory but 
our pragmatic job is to alter the order and, 
before that, to discover the disease.There is 
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one pervasive paradox in the Indian situa- 
tion which partly explains the continuing 
crisis. The Indian Constitution is the child of 
the freedom struggle. It is more than a po- 
litical document or legal parchment and is 
intended to pave the way for a social revo- 
lution, sooner than latter. But the delivery 
system-law and its agencies-remains elitist, 
alienated and outmoded. So also the person- 
nel at the steering wheel. The parliamentary 
system with the Westminister profile and the 
judicature modelled on British justice 
blended with the American style, are extant. 
The Executive too is left untouched with the 
practices, traditions and orientation of the 
Indo-Anglian civil services, notwithstanding 
a new people-oriented emphasis by the po- 
litical executive. True, the paramount prin- 
ciples of government were set out in Parts 
I and IV of the Constitution. A socialist com- 
mitment and planned development were 
considered super-fundamental for the 
country's governance. But the apparatus for 
implementation and the management tech- 
niques-the legacy of corpus juris and its ad- 
ministrators-were the same as were fash- 
ioned by White-hall for imperial goals. The 
ends changed but the means did not. In 
short, the ideology of the constitutional or- 
der and the mandates to fashion the future 
were de-radicalized, except at the verbal 
level, by entrustment of the commission to 
the hostile, hubristic vintage instruments in 
whose hands Revolution blew non violently 
‘as Wind along the Waste’. To those who 
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pinned their hopes on Parts III and IV the 
retort of the agents who were to execute the 
trust seemed to be: 


The Moving Finger writes; and, having writ, 
Moves on: nor all your Piety nor Wit 

Shall lure it back to cancel half a Line, 

Nor all your Tears wash out a word of it. 


Thirty years of unquenched thirst lends credence to the 
suicide of social justice. 


And the spirit of the legislators may easily 
be violated if not nullified by the machina- 
tions of the administrator. This is not the only 
reason why the Depressed Classes should 
show special concern for securing power of 
control over administration. Oftentimes un- 
der pressure of work or under difficulties of 
circumstances law has to leave a good deal 
of discretionary power in the hands of the 
heads of the administrative departments. 
The welfare of the people must greatly de- 
pend upon how impartially this discretion- 
ary power is exercised. In a country like In- 
dia where the public service is almost exclu- 
sively manned by people of the community 
where power is being abused for the aggran- 
dizement of a class, the best antidote against 
it is to insist on a proper admixture of castes 
and creeds including the depressed classes 
in the public services of the country. We 
should demand a certain percentage in the 
public service to be preserved for the De- 
pressed Classes and there will be no diffi- 
culty in guaranteeing this safeguard to us 
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by a clause in the Constitution. 


Representative bureaucracy is conceptually similar to the 
thought expressed by Ambedkhar. For instance, Guy Pe- 
ters writes: 


Just as some scholars have emphasized the 
necessity of merit in the recruitment of pub- 
lic administrators, others have stressed the 
importance of producing a set of a adminis- 
trators whose social and economic charac- 
teristics are similar to the people with whom 
they will be working. The arguments are 
tow-fold. The first is that narrow recruitment 
from any social stratum will tend to bias 
programmes and policies. This is especially 
important in social programmes because 
there is a higher probability that these per- 
sonnel will be working with members of 
minority communities and may tend to im- 
pose dominant group values.. .The second 
argument on behalf of greater representa- 
tiveness is that the ability of the public bu- 
reaucracy to hire personnel should be used 
as a positive weapon to alter the social and 
economic structure of the society. Thus, hir- 
ing minority community members can serve 
not only to break any bonds of prejudice 
within the society, but also to provide a 
means of economic development for mem- 
bers of the minority community. 


Our Constitution has cognised the value of representative 
bureaucracy in its stress on reservation and other special 
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Confidence and contentment of the commu- 
nity in the Administration cannot be secured 
unless the minorities and the weaker seg- 
ments the real consumers of social justice- 
are represented in the Executive, Legislative 
and Judicative branches. The Constitution 
has shown concern in this behalf. Articles 
14 to 16, 46 and part XVI, among others, 
are relevant in this context. The Supreme 
Court has attempted a balance between ad- 
ministrative efficiency and representative 
bureaucracy in a series of decisions. It has 
gone a step further in State of Kerala V Tho- 
mas by upholding special concessions for 
scheduled casts, adopting the wider perspec- 
tive of equalization of weaker sections as step 
in aid of equality. Indeed, this is social jus- 
tice in the composition of administrative per- 
sonnel. 


The Supreme Court has adopted a progressive interpreta- 
tion of the relevant articles in the case just mentioned and 
it may be appropriate to except some of the observations 
made by the Judges in that case. Chief Justice Ray viewed 
the problem thus: 


Our Constitution aims at equality of status 
and opportunity for all citizens including 
those who are socially, economically and 
educationally backward. The claims of mem- 
bers of backward classes require adequate 
representation in legislative and executive 
bodies. If members of Scheduled Castes and 
Tribes, who are said by this Court to be back- 
ward classes, can maintain minimum nec- 
essary requirement of administrative effi- 


158 


Global Agenda for Human Rights East-West Context 


ciency, not only representation but also pref- 
erence may be given to them to enforce 
equality and to eliminate inequality. Articles 
15(4) and 16(4) bring out the position of 
backward classes to merit equality. Special 
provisions are made for the advancement of 
backward classes and reservations of ap- 
pointments and posts for them secure ad- 
equate representation. These provisions will 
bring out the content of equality guaranteed 
by Articles 14, 15(1) and 16(1). The basic 
concept of equality is equality of opportu- 
nity for appointment. Preferential treatment 
for members of backward classes with due 
tegard to administrative efficiency alone can 
mean equality of Opportunity for all 
citizens...Equality of Opportunity for 
unequals can only mean aggravation of in- 
equality. Equality of opportunity admits dis- 
crimination with reason and prohibits dis- 
crimination without reason.. -Preferential 
representation for the backward classes in 
services with due regard to administrative 
efficiency is permissible object and backward 
classes are a rational classification 
recognised by our Constitution, 


Justice Mathew made certain insightful statements which 
also have a bearing on social justice and the administrative 


services, 


If we are all to be treated in the same man- 
ner, this must come with it the important 
requirement that none of us should be bet- 
ter or worse in upbringing, education, than 
anyone else which is an unattainable ideal 
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for human beings of anything like the sort 
we now see...The idea is well expressed by 
Laski: 


Equality means, in the second place, 
that adequate opportunities are laid open to 
all. By adequate opportunities we cannot 
imply equal opportunities in a sense that 
implies identity of original chance. The na- 
tive endowments of men are by no means 
equal. Children who are brought up in an 
atmosphere where things of the mind are ac- 
counted highly are bound to start the race 
of life with advantages no legislation can 
secure. Parental characters ill inevitably af- 
fect profoundly the equality of the children 
whom it touches. So long, therefore, as the 
family endures-and there seems little reason 
to anticipate or to desire its disappearance- 
the varying environments it will create make 
the notion of equal opportunities a fantastic 
one. 


All sections of people desire and 
claim representation in the public service of 
the county, but the available number of posts 
are limited and therefore, even though all 
sections of people might desire to get posts, 
it is prectically impossible to satisfy the de- 
sire... It is an assertion of human equality in 
the sense that it manifests an equal concern 
for the well-being of all men. On the one 
hand it involves a demand for the removal 
of those obstacles and impediments which 
stand in the way of the development of hu- 
man capacities-that is, it is a call for the abo- 
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lition of unjustifiable inequalities. On the 
other hand, the demand itself gets its sense 
and moral driving force from the recogni- 
tion that "the poorest he that is in England 
hath a life to live, as the greatest he’. 


Justice Krishna Iyer has "viewed the problem froma slightly 
different angle" and his "approach is evident from" what 
he said: . 

Social engineering-which is law in action- 

must adopt new strategies to liquidate en- 

crusted group injustices or surrender soci- 

ety to traumatic tensions. Equilibrium, in 

human terms, emerges from release of the 

handicapped and the primitive from persis- 

tent social disadvantage by determined, cre- 

ative and canny legal manoeuvers of the 

State, not by hortative declaration of arid 

equality. 'To discriminate positively in favour 

of the weak may sometimes be promotion of 

genuine equality before the law' as Anthony 

Lester argued in his talk in the B.B.C. in 1970 

in the series: 'What is wrong with the Law?! 

‘One law for the Lion and Ox is oppression’. 

(p. 361) 


A word of sociological caution. In the light of experience, 
here and elsewhere, the danger of 'reservation' it seems to 
me, is three fold. Its benefits, by and large, are snatched 
way by the top creamy layer of the ‘backward! caste or 
class, thus keeping the weakest among the weak always 
weak and leaving the fortunate layers to consume the whole 
cake. Secondly, this claim is overplayed extravagantly in a 
democracy by large and vocal groups whose burden of 
backwardness has been substantially lightened by the 
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march of time and measures of better education and more 
opportunities of employment, but wish to wear the 'weaker 
section! label as a means to score over their near equals 
formally categorized as the upper brackets. Lastly, a last- 
ing solution to the problem comes only from improvement 
of social environment, added educational facilities and 
cross-fertilization of castes by inter-caste and inter-class 
marriages sponsored as a massive State programme and 
this solution is calculatedly hidden from view by the higher 
‘backward' groups with a vested in the plums of 
backwardism. In fact, research conducted by A.N. Sinha 
Institute of Social Studies, Patna has revealed a dual soci- 
ety among harijians, a tiny elite gobbling up the benefits 
and the darker layers sleeping distance away from the spe- 
cial concessions. For them, Articles 46 and 335 remain a 
noble romance, the bonanza going to the 'higher harijans! 


The prolix analysis of the anatomy an the vascular 
system of the anatomy has one alibi. If out administrative 
manpower has empathy and efficiency vis-a-vis social jus- 
tice, the Constitutioninaction will produce changes. If the 
cadres are at cross-purposes, the reverse will follow, as it 
does now. Likewise, basic contentment and sense of be- 
longing and creative opportunities are part of social justice 
to the Services. To-day, discontent among the public ser- 
vices is the rule which is not surprising in a wooden bu- 
reaucracy. Creative potential has no opportunity, no rec- 
ognition, no rewards. Indeed, performance is measured by 
statistics, by file-feeding, not by good done to the masses. 
Negativity is the rule; positivity the exception, for it is even 
dangerous to be positive when the hierarchy is built on the 
philosophy of do-nothing. Democracy within the public 
services is absent; caste system among the officers and sub- 
ordinates verges on the lunatic. Grievances are ignored, nay 
punished, if voiced. Confidentials are a treachery which 


162 Global Agenda for Human Rights East-West Context 


keep government servants servile or grumbling. Promotions 
are a lottery, judging by allegations in the inevitable ava- 
lanche of writ petitions under Article 16. 


The adipose in the system with dead wood parasite 
growth and hibernation under the guise of seminars, con- 
ferences, study tours round the world only to retire on re- 
turn or be posted to a different department and other be- 
wildering techniques which open legal alibis for doing noth- 
ing on the concrete problems buried in the heaps of files 
make an ass of management in administration. Transfers 
are terrors and political masters, whatever else their incom- 
petence, perfect the unscrupulous art of 'lawfully' trans- 
ferring officers, practising non detectable favouritism and 
inflicting court-proof victimizations that the minions for- 
get the people as masters and learn how to placate, pander 
and tamper to suit the felt necessities of the master. These 
file-felons so prepare notes and draft replies to legislative 
interpolations that Parliament becomes a goofy inquest and 
expensive irrelevancy. The feudal system persits in spirit 
and reincarnates with new princes with different labels and 
peonage liveried and attired attractively. 2 


The only additional factor which perfects the anti- 
climax is the writ jurisdiction and some Articles of the Con- 
stitution relating to public services. A high percentage of 
government servants is in suspended animation in the pub- ` 
lic offices, spending their resources in legal battles en masse 
for years on end, from court to court. 


Surely, Indian democracy, with ap the shortcom- 
ings of people's ignorance, submissiveness and illiteracy, 
cannot be dismissed as phrase-mongering so long as 
people's faith and determination survive. The Bastille is real, 
though distant! I do not spread the canvas wide but con- 
fine myself to access aspects of social justice. The focus turns 
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on the court process and some neighbouring fields, admin- 
istrative and legislative. Negative approaches, critical of the 
current methods are not enough. Positive measures to make 
law the deliverer and the liberator is the goal. 


‘Under the guise of the supremacy of law', we have 
‘achieved the supremacy of judges', is a negative criticism 
heard often. And it is sometimes said, judges live in ivory 
towers and do not see the lowliest and the lost even while 
solemnly upholding fundamental rights. Was that why A.K. 
Gopalan” remained in detention constitutionally after ju- 
dicial review and R.C. Gooper * got compensation consti- 
tutionally, in reversal of Gopalan's case, on judicial review? 
For some jurists in our legal history, some human rights 
are more human than others. In a pluralist society, this is 
inevitable until the high bench has a high component of 
the 'milk of human kindness' for the humblest sector of so- 
ciety-a consummation devoutly to be wished! 


With all these, no liberty-lover can deny the neces- 
sity for a judicial armoury against possible ‘elected dicta- 
torship', which is sometimes advocated in certain circles as 
‘limited dictatorship’. Above all the solemn pledge to se- 
cure social justice may not be played down as paper rheto- 
ric, because these great words represent the urges of the 
masses whose fulfilment is the only sanction for the stabil- 
ity of a society in ferment. Green Revolution and white Revo- 
lution and Total Revolution will be over-powered by Red 
Revolution if law remained for ever as mere marijuana or 
subtle manacle of the people. We must adopt an activist 
posture and view in a larger perspective the functionalism 
of legal humanism. 

Law is a measure of civilization. Among nations, as 


among men, devotion to the methods of law is an indis- 
pensable element in a public order that promotes essential 
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human values. 


History reveals that humankind's most ancient, 
most constant, and most universal desire has been for a 
just law among peoples and nations. Indeed, the rule of 
law concept is so universally admired and desired that it 
provides humankind's most common ground in its prin- 
ciples and procedures; it provides the foundation upon 
which a peace structure can be built which is acceptable to 
all people and all nations of good will. 


Translating this desire from dream into reality- 
humankind's greatest need-has been the most recent and 
most meaningful pursuit. But quo modo"? 


We, the People' are the touchstone and Whetstone; 
salus popupli is supreme lex. Therefore, we must accept as 
an axiom of a progressive order that our Republic will run 
on the rails of the rule of law only through universal legal 
access to social justice. The reality is that law, as a delivery 
agent of justice, is in the hands of 'Property Limited’ in a 
land of 'Poverty Unlimited’; and the revolutionary task of 
the legal profession, in its larger connotation, is to expand 
access to justice by radicalising conceptually and practi- 
cally the legal system. This jurisprudential technology is 
the challenge to the creative lawyer and is a sine qua non 
for promotion of community credulity in legality. The al- 
ternative is clear for those who care to chant the rule of 
law after they read the writing on the wall. 


The history of law is a history of the effort to mould 
legal institutions and doctrines to meet the felt necessities 
of each period in the nation's development’. The agonising 
gap between the ideal of equal access and availability of 
legal justice is reaching break-down point in our country 
and so the time has come for lawyers to remind themselves 
that law must keep its promises. 
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. There is another reason why lawyers should be dis- 
turbingly concerned about the adaptational break-down 
to avdid the ‘future shock'. In the language of Root: 


It is the lawyers who run civilisation for us... Most 
legislators are lawyers; they make our laws, Most presi- 
dents, governors, commissioners, along with their advisers 
and brain-trustees are lawyers; they administer our laws. 
All the judges are lawyers; they interpret and enforce our 
laws. There is no separation of powers where the lawyers 
are concerned...As the schoolboy put it, ours is a "a gov- 
ernment of lawyers, not of men". 


Chief Justice Hughes (before becoming Chief Jus- 
tice) was frank enough to admit that while all were under 
the Constitution, 'the Constitution is what the judges say it 
is'. F.D. Roosevelt was more ruthless about apprehended 
judicial usurpation: 


We have, therefore, reached the point as a 
nation where we must take action to save 
the Constitution from the Court and the 
Court from itself. We must find a way to take 
an appeal from the Supreme Court to the 
Constitution itself. We want a Supreme 
Court which will do justice under the con- 
stitution-not over it. In our courts we want 
a government of laws and not of men. 5 (em- 
phasis supplied) 


Judges, after all, speak the language lawyers teach. So, ul- 
timately, it behoves the Bench and the Bar to heart-search 
and reshape the legal process to make it viable as an in- 
strument of distributive justice under our real-life condi- 
tions. The new constituency of the justices is the whole 
nation, not the limited litigating faction of ‘fat men’. Let us 
warn ourselves, Law shall not be its own executioner, but 
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this means opening the gates of justice to each according 
to his need. None shall be priced out of the System of Jus- 
tice. 


Therefore, we, law persons, must so broaden 'ac- 
cess to justice’ as to make the weak masses capable of mak- 
ing Article 38 of the Constitution more actual than rhetori- 
cal. This quint essential clause is the heart of the Constitu- 
tion and runs deep: 


The State shall strive to promote the welfare of the 
people by securing and protecting as effectively as it may a 
social order in which justice, social, economic and politi- 
cal, shall inform all the institutions of the national life. 


For many, in reality, Law is dead, together with jus- 
tice, and they even lay wreaths and pray 'Rest in peace'! 
Why this phenomenon? Because the corpus juris often rep- 
resents the colonial heritage of wrongs and not the 
Republic's estate of rights. The egalitarian revolution, 
bruited about, was legally buried before it was born, in the 
very name of constitutional equality. Human rights for the 
sub-human millions because a non-starter in court in the 
very name of equality within one year of the Constitution. 


Despite Part IV distributive justice was interpreted, 
by a paradox of lawyer's reasoning into a bete noire of 
‘equality before the law’. So we have to restructure radi- 
cally the system and inaugurate the innovative, if not revo- 
lutionary era of law, where social justice will be writ large. 
The judicial process must become the organiser of affirma- 
tive action as the Warren Court, in the U.S., did, Bernard 
Schwartz writes: 


Yeats tells us that "All States depend for their health 
upon a right balance between the One, the Few and the 
Many", the maintenance of that balance is peculiarly the 


Holistic View of Democracy, .... Human Rights 167 


task of American public law. More particularly, it is the job 
of the judges since, following the famous Hughes apho- 
rism, the Constitution is essentially what the judges say it 
is. It is their unique function to serve as the guardians of 
the organic ark. To enable them to do so effectively, they 
are armed with the awesome authority to nullify any gov- 
ernmental act deemed by them to be in conflict with any 
provision of the basic document.* 


If law is to come to life, substantive, procedural and 
institutional changes, which give the small man some stakes 
in title system, are necessitous. Legal recognition and en- 
forcement of the minimum welfare measures which make 
life human for every human is the imperative of equal jus- 
tice. 
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Human Rights: The Indian Tradition 
And Contribution 


I appeal to the reformers both social and 
political to carry on the mission of removing 
the sin of untouchability and cleanse our 


society of the dirt that has accumulated for 
centuries. 


Periyar E. V.R. Revolt 


12th December 1928. 


With Independence and partition safely achieved and with 
the machinery of a democratic government ready to be 
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of objectives and a confusing array of social and economic 
alternatives. Dr. S Radhakrishnan the philosopher - states- 
man, uttered a note of caution: "Our opportunities are great 
but let me warn you that when power outstrips ability, we 
will fall on evil days". Dr. B.R. Ambedker warned "will In- 
dians place the country above their creed or will they place 
creed above country? I do not know: But this much is cer- 
tain that if the parties place creed above country, our Inde- 
pendence will be put in jeopardy a second time and prob- 
ably be lost for ever. This eventually we must all resolutely 
guard against:". ' 


Historical Development of Rights 


According to Professor U.N. Ghoshal's interpretation of 
ancient Indian thought, however, individuals, classes, and 
the community all had civil rights, but these referred to the 
upper classes of the people. "The rights accorded to the 
individuals of the upper classes comprise these of self-de- 
fence and defence of the social order (based upon the strict- 
est rules of intermarriage between the castes) as well as 
that of the protection of the nearest and most honoured 
persons and the most cherished dumb animals". ? Saletore, 
however, feels that what Ghoshal has stated as civil rights 
were nothing more than immunities of certain sections of 
society guaranteed by the state. 


According to many great scholars, the great Tamil 
classic KURAL by Thiruvalluvar is indeed a lamp of 
enternal wisdom. His message is for all ages and for all 
humanity. 


Righteousness is the body of that lamp: Wealth and 
statesmanship is the wick; enjoyment is the oil; realisation 
of God head is the fire; enternal wisdom is the radiant light. 
The Kural reflects the Indian spirit in its truest form. In this 
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work, Valluvar deals in extension with all the values of life 
which foster universal love and happiness. All is well 
known, the Kural is in three parts-Ethics, Wealth and pol- 
ity and love. All aspects of human life and all the eternal 
verities are enshrined in this immortal work. When V.V.S. 
Iyer read out portions of his translation of the Kural to 
Mahatma Gandhi, the latter is said to have observed that 
Valluvar in his Kuralverily reflected his (Gandhi's) heart.’ 


The statement of the rights of the individual is found 
in the work of Kautilya, the ancient Indian political thinker 
of the fourth century B.C. in the Arthashastra, justice was 
assured as a fair trial and the right to produce witnesses. 
Freedom of movement was guaranteed. Citizens had the 
right to trade and commerce. Rights of inheritance and the 
right to get standard wages were recognized. The king had 
to provide the orphans, the aged, the infirm, the afflicted 
and the helpless with maintenance. Women were entitled 
to stridhana. Widow remarriage was permitted and in cer- 
tain circumstances even the right to divorce the husband 
was guaranteed. A sentence concerning the duties of the 
king is worth noting in this context: "in the happiness of 
his subjects lies his happiness; in their welfare his welfare: 
whatever pleases him he shall not consider as good, but 
whatever pleases his subjects he shall consider as good".* 


Western Influence 


It is often said that the concept of human rights in India- is 
essentially a remainder from British rule. This can at best 
be true only negatively. The British deprived the colonial 
subjects of basic political and economic rights. The inde- 
pendence of the country was lost. The economy of India 
was mortgaged to the needs of British industrial develop- 
ment, to the total detriment of the life and well being of 
Indians.’ It was then inevitable for the Indians to fight for 
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their basic rights. Herein lay the roots of the struggle for 
independence. 


If any Western nation is to be credited with any 
bearing on the Indian conception of human rights, it is 
France and the French Revolution. The concepts of liberty, 
equality, and fraternity attracted the attention of even the 
far-off Indians. Tipu Sultan, the Mysore ruler who died 
fighting the British in the eighteenth century, even planted 
a Tree of Liberty at Srirangapattinam and enrolled himself 
as a member of the Jacobin Club after having been influ- 
enced by the ideals of the French Revolution. 


Indigenous Influence 


Raja Ram Mohan Roy, the great Indian reformer of the 
early nineteenth century, can be regarded as the first mod- 
ern Indian to fight for certain basic human rights. He fought 
for the freedom of the press, trial by jury, separation of the 
executive from the judiciary, appointment of Indians to 
higher offices, protection of riots from Zamindari (oppres- 
sion), and the promotion of Indian industries and trade. 
He has found the British government wanting on all these 
counts. He championed the cause of nationalism, liberty, 
and human dignity and social equality of all men and 
women. The Brahma Samaj movement was in fact started 
with this purpose in mind. The practice of Sati was fought 
against and widow remarriage promoted. Traditional edu- 
cation was to be replaced by modern scientific education 
which would enable the Indians to acquire a wholesome 
personality and perspective.° 


On September 11, 1893, Swami Vivekananda made 
before the Parliament of Religions, meeting in Chicago, a 
famous speech which created a tremendous impression. 
He spoke for "the Mother of Religions, a religion which has 
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taright the world both tolerance and universal acceptance", 
After his return from abroad he gave this message to the 
Indians: 


Once more the World must be conquered by 
India. This is the great ideal before us, Let 
them come and flood the land with their 
armies never mind. Up, India, and conquer 
the World with your spirituality! Spiritual- 
ity must Conquer the West. Where are the 
new ready to go out to every country in the 
World with the messages of the great sages 
of India? There is no other alternative, we 
must do it or die. The only condition of na- 
tional life, once more vigorous national life, 
is the consequest of the World by Indian 
thought.’ 


There were other manifestation of the Indian Renaissance. 
Mrs. Annie Besant, a remarkable woman allied herself with 
the Indian Renaissance: In her autobiography she wrote: 


The Indian work is first of all, the revival, 
strengthening, and uplifting of the ancient 
religions. This act brought with it a new self- 
respect, a pride in the past, a belief in the 
future, and as an inevitable result, a great 
wave of patriotic life, the beginning of the 
rebuilding of a nation’ 


The establishment of the Indian National Congress in 1885 
can be regarded as a watershed in the history of human 
rights in India. Established as a forum for giving vent to 
the grievances of the Indians against the British rule, the 
institution was to be converted into a mass movement by 
Mahatma Gandhi to ensure the country'spolitical indepen- 
dence. Nehru was to use it later as an instrument for bring- 
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The essence of the basic economic rights in the 
Gandhian philosophy is to be found in the following state- 
ment: 


According to me the economic constitution 
of India, and for that matter of the world, 
should be such that no one under it should 
suffer from want of food and clothing. In 
other words, everybody should be able to get 
sufficient work to be universally realised only 
if the means of production of elementary 
necessaries of life remain in the control of 
the masses. They should be freely available 
to all as God's air and water are or ought to 
be Their monopolisation by any country, 
nation or group of persons would be unjust. 
The neglect of this simple principle is the 
cause of the destitution that we witness to- 
day not only in this unhappy land but in 
other parts of the world too.’ 


An important development of relevance to human rights 
during the freedom struggle was the Pledge of Indepen- 
dence taken at the Lahore session of the Indian National 
Congress on 26 January 1920. The first paragraph of the 
Pledge explaining the rationale for the need to sever the 
British connection ran thus: 


We believe that it is inalienable right of the 
Indian people, as of any other people, to have 
freedom and to enjoy the fruits of their toil 
and have the necessities of life, so that they 
may have full opportunities of growth. We 
believe also that if any government deprives 
a people of these rights and oppresses them, 
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the people have a further right to alter it or 
to abolish it. The British Government in In- 
dia has not only deprived the Indian people 
of their freedom but has based itself on the 
exploitation of the masses and has ruined 
India economically, politically, culturally 
and spiritually. We believe therefore that 
India must sever the British connection and 
attain Puma Swam} or complete indepen- 
dence. 1° 


The British connection was severed and Purna Swaraj at- 
tained on 15 August 1947. January 26 was to be celebrated 
as the Republic Day when on that date in the year 1950 
India formally adopted its own Constitution. 


Indian Constitution can be regarded as a testament 
of human rights. Conceived almost at the same time the 
United Nations was adopting the Declaration of Human 
Rights, the constitution of India guaranteed its citizens in 
1950 basic fundamental human rights. In addition, a chap- 
ter entitled the Direct Principles of State Policy was also 
incorporated into; the Constitution. Some of the provisions 
there in are in the nature of economic tights which the In- 
dian state was not in a position to guarantee in 1950 itself 
but which were to be realized in the succeeding years. The 
others are policy perspectives which guide the Government 
of India. One such policy Perspectives even asks the Indian 
state to endeavour to promote international peace and se- 
curity, to maintain just and honourable relations between 
nations, to foster respect for international law and treaty 
obligations in the dealings of organized peoples with one 
another and to encourage settlement of international dis- 
putes by arbitration (Article 51.). 


To go into the question of human rights and eco- 
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nomic development in India, one will have to take note of 
the preamble to the Constitution of India and also sections 
of economic relevance in both the Fundamental Rights and 
the Directive Principles chapters. 


At the outset, a reference to the Objectives Resolu- 
tion adopted by the Constituent Assembly on 22 January 
1947 would be quite in order for one can find in it the basic 
philosophy that motivated the makers of the Constitution 
in their framing of the Constitution. Paragraphs 5 and 6 of 
the Resolution noted the need for ensuring political and 
economic rights and also for protection of minorities, back- 
ward and tribal areas, and depressed and other backward 
classes. 


e Wherein shall by guaranteed and secured to all the 
people of India justice, social, economic and politi- 
cal; equality of status, of opportunity, and before 
law; freedom of thought, expression, worship, vo- 
cation, association and action subject to law and 
public morality: and 

e Wherein adequate safeguards shall be provided for 
minorities, backward and tribal areas and other 
backward classes. 


In the preamble, citizens of the country a "Sovereign So- 
cialist Secular Democratic Republic" - are assured of be- 
sides other things "Justice, social, economic and political", 
"equality of status and of opportunity", and promotion of 
"fraternity, assuring the dignity of the individual and the 
unity and integrity of the natio " From these assurances it 
is clear that the objective of the framers was to ensure a 
society based on the concept of a welfare state. The citizen 
was to be the beneficiary of not merely civil and political 
rights, but also of many economic guarantees. The incor- 
poration of the chapter on Directive Principles of State 
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Policy was thus rendered axiomatic. 


It was India's good fortune that Dr. Ambedker be- 
came the Chairman of the Drafting Committee of Free 
India's Republican Constitution. He presided over the 
group-the galaxy of talent-who conceived for the new re- 
public a fundamental law dedicated to justice and liberty; 
to equality of status and opportunity; and to fraternity as- 
suring the dignity of the individual and the unity of the 
nation. Chief Justice Mehr Chand Mahajan rightly called 
it "our sublime Consti tu tion" . 


Dr. Ambedkar was too big a man to harbour any 
thought of vengence or vendetta, ill-will or revenge, to- 
wards those who had been exploiting casteism from time 
immemorial. He gave India a constitution which guaran- 
tees equality to all as its basic feature, and ensures a truly 
egalitarian society where no class would be unprivileged, 
underprivileged or privileged on grounds of religion, race, 
caste, sex, descent, place if birth or residence. " 


While Mahatma Gandhi called the untouchables 
Harijans children of God - Dr. Ambedkar was convinced 
that such soothing nomenclature meant nothing. He asked 
the people not to forget that "white washing does not save 
a dilapidated house. You must pull it down and build 
anew". He firmly believed in annihilation of the caste sys- 
tem, and wanted to rid our society totally of this canker. 
He drew a sharp distinction "between social reform in the 
sense of reforms of the Hindu family, and social reform in 
the sense of the reorganization and reconstruction of the 
Hindu society. The former has relation to widow remar- 
riagé, child marriage, etc., while the latter related to the 
abolition of caste". 12 


Dr. Ambedkar's philosophy was that self-respect 
and human dignity were of paramount importance in a 
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free republic. As he told his followers two years before his 
death, "Ours is a battle not for wealth or for power. It is a 
battle for freedom. It is a battle for the reclamation of hu- 
man personality". 


He had an unshakable faith in guaranteed funda- 
mental Rights. He said in the Constituent Assembly, "The 
Declaration of the Rights of Man has become part and par- 
cel of our mental make-up ... These principles have become 
the silent, immaculate premise of our outlook". 


To Dr. Ambedkar the unit of society was the indi- 
vidual, never the caste or the village. He wholly disbelieved 
in the glib claptrap about the glories of the Panchayat Raj 
and observed: " ...these village republics have been the ru- 
ination of India. What is the village but a sink of localism, a 
den of ignorance, narrow-mindedness and communalism. 
I am glad that the draft constitution has discarded the vil- 
lage and adopted the individual as the unit". 


Dr. Ambedkar's great vision enjoined the abolition 
of casteism in every shape and form, since he was opposed 
to all divisive forces and aimed at strengthening the im- 
pulse of national integration. The ideals of fraternity and 
equality were the cement with which he wanted to bind 
together a totally cohesive nation. 


The highest tribute we can pay Dr. Ambedkar is to 
redouble our efforts to preserve the Constitution which 
endures as a lasting monument to the man who was one of 
the noblest sons of India. 


Self-Respect Movement 
According to Christian Day, the eminent Political Scientist 
of Canada. 


Self-respect is the positive side of the 
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continum between the extremes of high and 
low, or ambivalent, self-esteem... 


While every person is assumed to 
have self-esteem, whether positive, negative, 
or ambivalent while-everyone is assumed to 
esteem oneself, whether favourably, 
unfavourably, or ambivalently not everyone 
respects himself as a worthwhile human 
being. 


The first proposition is that every 
human being is or has a self, in a sense 
that includes an awareness of being a hu- 
man individual, capable of making choices 
that affect one's life and that of others... 
Even to survive, physically and socially 
every human being must given some 
thought to one's own identity and other 
characteristics. 


The second proposition is that one 
accept as valid at least a rudimentary sys- 
tem of moral values and of moral discourse 
which permits and requires judgements of 
right and wrong, of good and evil. 


The third initial assumption is that 
self-respect or a positive selfesteem, is a ba- 
sic human need; it is a requirement for opti- 
mal human health. 


This theoretical concepts have been similar which followed 
by the Self Respect Movement of Tamil Nadu started by 
Periyar E.V.R. contributions ofPeriyar E.V.R. to the devel- 
opment of fundamental human rights have been stupen- 
dous. 
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In all his propaganda from 1925-1973, Periyar fol- 
lowed the intentions of the Self-Respect Movement, which 
he himself had directed towards the goal of his own ideo- 
logical fight. The Self-Respect Movement programme serves 
as a summary of Periyar's message. It clearly opposed Brah- 
min domination and stressed the self-respect and identity 
of non-Brahmins by fighting Brahmin domination at all lev- 
els - religious, cultural, social and political. In 1925 Periyar 
began his great work to introduce rational knowledge with 
a view to removing ignorance and social disgrace. In 1929 
the first (conference) of the Self-Respect Movement was held 
in Chingleput, and the paper Kudi Arasu (democracy) was 
circulated among the people. 


The Self-Respect Movement was described, 
from the beginning, as "dedicated to the goal 
of giving non-Brahmins a sense of pride 
based on their Dravidian past." In 1952 the 
Periyar Self-Respect. Propaganda Institution 
was registered with a list of its objectives from 
which may be quoted the following: (a) to 
help disseminate useful knowledge of politi- 
cal education, (b) to allow people a to live a 
life of freedom from slavery to anything 
against reason and selfrespect, (c) to do away 
with all kinds of needless customs, meaning- 
less ceremonies and blind superstitious be- 
liefs in society, (d) to putan end to the present 
social system in which caste, religion, com- 
munity and traditional occupations, based 
on the accident of birth, have chained the 
mass of people and created superior and in- 
ferior classes, and to give people equal rights, 
(e) to completely eradicate untouchability 
and to establish a united society based on 


182 Global Agenda for Human Rights East-West Context 


brotherhood, (f) to give equal rights to 
women, (g) to prevent child marriages and 
marriages based on law favourable to one 
sect, to conduct and encourage love mar- 
tiages, widow marriages, intercaste and in- 
ter-religious marriages and to have the mar- 
tiages registered under Civil Law, and (h) 
to establish and maintain Homes for or- 
phans and widows, and (h) to establish and 
maintain Homes for orphansand widows, 
and to run educational institutions." 


It was not a fortuitous accident, but a coincidence of deep 
symbolic significance, that the Supreme Court had been 
called upon to decide, in the centenary year of Dr. 
Ambedkar's birth, the validity of the Mandal Commission's 
Report in the context of the sanctity of the Constitution." 


. The Constitution of India, like other national char- 
ters of our times, has a progressive hue. Here a few major 
provisions in parts II and IV need emphasis. Equality and 
equal protection, when enforceable as law (Art. 14), gives 
the Court a power to wipe out the terrible inequalities and 
iniquities rampant in a feudal-colonial society. Freedoms 
of speech and association, of movement inside and outside 
the country, of profession and business, guaranteed under 
Art. 19, vest in the judges vast powers to interdict State 
authoritarianism and ensure individual autonomy. Most 
importantly, human life and personal liberty are made im- 
pregnable subject, of course, to legal procedure (Art. 21). 
Though seemingly vulnerable to legislative invasion, this 
protection has been rendered an inviolable rampart against 
Executive and Legislative breaches through rulings of (he 
Supreme Court. 


For emphasis, let us recapitulate the inhumanity of 
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life, despite the humanism of the constitution. India lives 
simultaneously in several centuries. Some practices still 
flourish, though not extensively, which are survivals from 
ages of human bondage. Women are suppressed; traffick- 
ing in human beings, including servitude, flourishes; child 
labour in factories and risky enterprises is piteously extant. 
The numerous backward brackets, living in shanties and 
pavement dwellings and shocking sub-human social and . 
economic conditions, are in no mood to vanish, what with 
caste wars in Bihar, bonded labour in feudal estates and 
dispossessed tribals, harassed in their forest habitats, roam- 
ing homeless in despair. A gathering storm is bound to blow 
unless a creative rule of law, socially sensitive, operation- 
ally dynamic and remedially prompt and potent, comes 
into being. 

A struggle for peaceful deliverance is possible only 
if law and court conspire to change this sorry scheme of 
things entirely and remould it nearer to our heart's desire. 
In British Indian days, poverty itself was a crime and a 
wandering indigent could be bound over as a security sus- 
pect by the criminal law. Independence brought ideologi- 
cal winds of change, and humans without rights were 
clothed with guarantees of fundamental rights. But where 
was the promised land? Progress has been made, mass 
awareness has been infused, courts with extraordinary pow- 
ers have been incarnated, but the actualization of rights 
has remained distant. India was waiting for the judicial 
activist, social, action, litigation, people - oriented jurispru- 
dence and a vaster jurisdiction with broader access to jus- 
tice. i 

The jurisdiction of the Indian Supreme Court is the 
widest in the world; the challenge on India's Social changes 
are the sharpest; the dynamics of a functional jurisprudence 
is the creative expression of judicial response to the crisis of 
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hunger for justice. Public Interest Litigation is the offspring 
of these social forces. This burgeoning process, seminal and 
innovative, makes the court a catalyst of social justice, a 
defender of the constitutional faith and the protagonist in 
the drama of human rights for the common man. 


Judicial power, as the constitutional sentinel on the 
quivive, has vigilant, versatile functions as the interface 
between 800 million people and the moghuls of power. 
Here is a rising revolution of justice expectations, ignited 
by Independence, which may burst as an angry explosion 
of frustrations if the judiciary, by omission and commis- 
sion and conservative tradition, fails in its mission as a radi- 
cal fiduciary and redemptive instrumentality of the people. 


Democracy of Judicial Remedies 


This role transformation democratises the judicial institu- 
tion-both process and personnel and banishes the cult of 
the court as emporium in imperio. Judge Jerome Frank aptly 
sums up for his country what obviously applies to India. 


The robe as a symbol is out of data, and 
anachronistic remnant of ceremonial 
govemment... A judge who is part of a legal 
system serving present needs should not be 
clothed in the quaint garment of the distant 
past. Just as the robe conceals the physical 
contours of the man, so it needlessly conceals 
from the public his mental contours. When 
the human elements in the judging process 
are covered up, justice operates darklingly. 
Now that the Supreme Court has declared 
the judiciary. Now that the Supreme Court 
has declared the judiciary a part of candid 
democratic government, I think that the cult 
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of the robe should be discarded". 


There has to be a paradigm shift if the march from 
despair to hope is to take place - a new way of thinking 
about old problems, a shift of the judicial centre of gravity 
from the affluent to the indigent which, in truth, is the ful- 
fillment of the Constitution. Statesmen of the Law must 
surely dynamics the forensic methodology with creative 
intelligence and consciousness of social dimensions, and 
democratise its institutional accountability so as to ensure 
the Third World mendicants for justice, in their millions, 
meaningful remedial alms. 


True, economic transformation is the primary func- 
tion of the Executive and the Legislature. But where Justice 
is the end product and its content has socio-economic com- 
ponents, the Constitution which is the nidus of all Power, 
Commands the judges to catalyze and control, monitor and 
mandate by writs, and directions vide Arts, 32 and 226 so 
that they may bear true faith and allegiance to the Consti- 
tution and say "They shall be done". 


Fundamental Rights 


In the chapter on Fundamental Rights the Indian Consti- 
tution assures a citizen of the following economic rights: 
Equality of opportunity in matters of employment is guar- 
anteed (Article 16, clause 1) with a positive law on dis- 
crimination "on grounds only of religion, race, caste, sex, 
descent, place of birth, residence or any of them". (Article 
16, clause 2). Fearing, however, that this may result in a 
free-for-all to the detriment of the interests of the weaker 
sections of society, the government has been empowered 
to reserve jobs in favour of Scheduled Castes / Tribes and 
other backward classes (Articles 16, clauses 4 and 355). 
The right "to form associations or unions" and the right "to 
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practice any profession or to carry on any occupation, trade 
or business" are promised in the Right to Freedom (Article 
19, clause 1 (c) and 1 (g) respectively). The Right Against 
Exploitation Prohibits "traffic in human beings and beggar 
and other similar forms of forced labour" makes their prac- 
tice a punishable offence (Article 23. Clause 1), and pre- 
scribes the employment of children below the age of four- 
teen years in any factory or mine or any other hazardous 
occupation (Article 24). The Right to Constitutional Rem- 
edies enables the citizen to move the Supreme Court by 
appropriate proceedings for the enforcement of the Fun- 
damental Rights (Article 32). 


A special mention should be made of the right to 
property which was originally one of the seven Fundamen- 
tal Rights guaranteed in the Constitution in Article 31 read 
with Article 19, clause 1 (f). subsequent to the fortyfifth 
Constitutional Amendment Act of 1979 both Article 31 and 
subclause (f) of clause 1 of Article 19 have been repealed 
and the right to property relegated to the status of a consti- 
tutionally enumerated legal right. Article 300A today pro- 
vides this right: "No person shall be deprived of his prop- 
erty save by authority of law".’” 


This deletion of the right to property from the Fun- 
damental Rights chapter is owning to the realization that 
over the years this right to property has been the undoing 
of the rest of the Fundamental Rights. Through the First 
Amendment in 1951 Article 1431 A (which protected ten- 
ancy legislation from the operation of Articles 19 and 31) 
and 31 B had been inserted into the Constitution. The new 
Article 31B was responsible for the placement of certain 
laws in the newly created Ninth Schedule which enumer- 
ated the laws that were placed beyond the purview of ju- 
dicial review. In 1951 the laws so placed were land reform 
laws. In the years to come, however, such legislations as 
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the Maintenance ofIntemal Security Act to 1971, and the 
Prevention of Publication of Objectionable Matters Act of 
1976, which had nothing to do with land or allied prop- 
erty matters but which were invasions to the right to free- 
dom were given the protection of the Ninth Schedule. It 
was felt that the withdrawal of the Right to Property from 
the Fundamental Rights chapter would result in greater 
security for the other six rights. It is only unfortunate that 
Articles 31 A and 31 B, especially the latter and the Ninth 
Schedule have also not been withdrawn. Today we are in 
fact in a Peculiar situation when the right to property is no 
more a fundamental right whereas the riders to it (Article 
31 A and 31 B in the Ninth Schedule) continue to form a 
part of or be appended to the Fundamental Rights chap- 
ter. 


Founding Fathers "Wanted Basic Rights Untouched" 


In the Constituent Assembly the founding fathers had taken 
a sotlemn pledge to secure and guarantee the fundamen- 
tal rights of the people and they had sought to ensure that 

what had been done was not undone. ` 


The apprehension of the founding fathers that oth- 
ers later may attempt to undo the basic human freedoms 
runs in refrain throughout the proceedings of the Constitu- 
ent Assembly. Appearing and arguging in the 
Kesavanantha Bharathi Constitutional arguments case, Mr. 
N.A. Palkhivala argued this. 


He compared the United Nations Declaration on 
Human Rights with the Fundamental Rights Chapter of 
the Indian Constitution and pointed out the that most of 
the rights were common to both the documents. 


Mr. Justice K.S. Hegde: Have you noticed that these 
basic and fundamental human rights mentioned in the In- 
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dian Constitution are the same as are expounded in 
Vedanta Philosophy? It is not as though we have had to 
borrow them from the W est. 


This was indeed so, Mr. Palkhivala agreed. 


Mr. K.K. Mathew: These rights have their founda- 
tion in natural law, that the people had given and reserved 
the fundamental rights to themselves and asked whether 
he would contend that the right under Art. 32 to move the 
Supreme Court for the enforcement of those rights was also 
similarly given and reserved by the people to themselves, 
Was this right not one that the people got from parliament? 


Mr. Palkhivala replied that Art 32’ provided the 
machinery available to the people to enforce their funda- 
mental rights. Without such a machinery the rights would 
merely remain on paper. 


The Chief Justice observed that the right to go to a 
court of law was available to the citizen of this country 
even before the Constitution. During the British rule the 
people could take their cases to the king or to the Maha- 
raja. 


Mr. Justice A.N. Grover pointed out that the right 
of resource to courts of justice was mentioned in the United 
Nations Declaration of Human Rights. 


Mr. Justice Hegde observed that this right prevailed 
in this country from ancient times. Had they not read the 
story of the king who had tied a bell of justice in front of 
the palace gate? When a starving cow, trying to eat the 
rope, caused the bell to ring the king took notice and fined 
the owner for not feeding the cow. 


Rather than reply on the views of this author, he 
would prefer to cite passages from another British Writer 
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on the Constitutional history of India, namely Grenville 
Austin. According to Austin, Counsel said the core of the 
Indian Commitment to social revolution lies in Part III (Fun- 
damental Rights) and part IV (Directive Principles), of the 
Constitution, both of which Sir Ivor Jennings had sought 
to play down and ridicule. 


Reverting to the objectives resolution passed by the 
Constituent Assembly, Mr. Palkhivala said its essential fea- 
tures were: first, perpetuation of the enduring and basic 
human rights: and secondly the idea that India should be a 
federation or Union of States.The point to note was that 
the founding fathers had intended to preserve intact the 
inalienable, fundamental rights of the people. 


Mr. Justice S.N. Dwivedi pointed out that ina speech 
in the Constituent Assembly after the pledge to follow the 
objectives had solemnly been taken, Jawaharlal Nehru him- 
self had said (the founding fathes) did not know whether 
the Constitution they had framed would satisfy the future 
generation and whether it would be right to have them 
bound down to the present constitution for all time. 


Mr. Justice Hegde: Jawaharlal Nehru did not, how- 
ever say; "you break the pledge." He only implied that the 
mode of implementing the pledge may change.” 


Mr. Justice Dwivedi then asked whether, even in 
the United States the concept of liberty as expressed in the 
constitution of 1787. had not changed in the Constitution 
refashioned just four years later in 1794? In the 1787 Con- 
stitution liberty was defined as a right which would not 
cause injury to the liberty of others, but in the other it was 
defined as a right which would not injure the rights of oth- 
ers. 


Similarly the concept of freedom of speech had 
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changed through the years. The court observed. 


Mr. Palkhivala Contented that in essence the meet- 
ing ofthese basic rights had not changed. To say that these 
rights kept changing was virtually the same as saying that 
there were no basic values at all. Further proceeding with 
his arguments on the other propositions he had framed in 
support of the contention that Parliament had no power to 
take away or abridge the fundamental rights guaranteed 
in the Constitution 


Economic Rights 


In discussing the Directive Principles of State Policy, the 
articles with an economic bearing may briefly be noted thus: 
Welfare of the people is to be promoted through securing a 
social order "in which justice, social, economic and politi- 
cal, shall inform all the institutions of national life (Article 
38)". Adequate means oflivelihood are to be provided (Ar- 
ticle 39, clause (a)); society's resources are to be distributed 
for the common good (Article 39 (b) no concentration of 
wealth is to be allowed (Article 39 (c) equal pay for equal 
work for both men and women to be guaranteed Article 
39(d), health and strength of workers are not abused (Ar- 
ticle 39 (a)); and the tender age of children as alsó child- 
hood and youth are protected against exploitation (Article 
39 (e) and (f). Provision are to be made for just and hu- 
mane conditins of work and also for maternity relief (Ar- 
ticle 62). 


The right to work, to education and to public assis- 
tance in cases of unemployment, old age, sickness, an dis- 
ablement are to be provided for within the limits of eco- 
nomic capacity and development (Article 41). Participa- 
tion of workers in the management of industries is to be 
achieved (Article 43A). Employment is to be secured as are 
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a wage and living conditions to ensure a decent standard 
of living and full enjoyment of leisure; cottage industries 
are also to be promoted in the rural areas (Article 43). 


The educational and economic interests of the 
weaker classes, especially the scheduled castes and the 
scheduled tribes are to be promoted, and they are to be 
protected from social injustice and exploitation (Article 46). 
Village Panchayat are also to be established (Article 40) 
and free and compulsory education provided for children 
up to the age of fourteen (Article 45). 


Before summarizing the various measures under- 
taken to give effect to the provisions of the Directive Prin- 
ciples, we should note in passing the controversy over 
. which takes precedence, the Fundamental Rights or the 
Directive Principles. Under the original Constitution it was 
recognized that any measure to give effect to any Directive 
Principle should be in conformity with the Fundamental 
Rights and that to the extent of any violation, the measure 
undertaken would be viod. By the Twenty-fifth Constitu- 
tion Amendment Act of 1971, Article 31C was inserted 
which provided that any legislation giving effect to Article 
39, clauses (b) and (c) which concern distribution of the 
ownership and control of the material resources of the com- 
munity to serve the common good and the regulation of 
the operation of the economic system preventing concen- 
tration of wealth and means of production would be im- 
mune from attack of unconstitutionality on the grounds of 
contravention of Articles 14, 19 and 31.” The Forty Sec- 
ond Amendment Act of 1976 extended this exemption to 
the whole gamut of the Directive Principles, many of which 
were not necessarily connected with Articles 14, 19 and 
K 


The attempts at restoring the state of affairs to their 
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status prior to 1976 (exemption for only clauses (b) and (c) 
of Article 39) in the Fortyfifth Amendment Bill failed ow- 
ing to the rejection of this proposal by the Rajya Sabha. At 
the current time, any measure to further the Directive Prin- 
ciples is exempt from violation of Articles 14 and 19 (Ar- 
ticle 31 has been withdrawn) of Fundamental Rights. The 
only jurisdiction that the Court has on this issue is to deter- 
mine whether the measure undertaken is to implement the 
Directive Principles or not; if it does not the Court is com- 
petent to strike it down as violation of Fundamental Rights. 


Part III of the Indian Constitution embodies the fun- 
damental freedoms which are the very life of the United 
Nations Charter and the Universal Declaration of Human 
Rights, to both of which India was a signatory prior to the 
drafting of the Constitution. 


The following comparative chart shows the close 
similarify between the chapter of Fundamental Rights un- 
der our Constitution and the Universal Declaration of Hu- 
man Rights. ? 

TableVII 


Articles in the Constitution of India 


` Articles in the Universal 
Declaration of Human Rights 


14. The State shall not deny to 
any person equality before 
the law or the equal 
protection of the laws within 
the telTitory of India. 


All are equal before the law 
and are entitled without any 
discrimination to equal 
protection of the law. All is 
entitled to equal protection 
against any discrimination in 
violation of this Declaration 
and against any incitement to 
such discrimination. 


(I) The State shall not 
discriminate against any 
citizen on grounds only of 
religion, rac caste, sex, place 
of birth or any of them. 


Everyone is entitled to all the 
rights and freedoms set forth 
in this Declaration, without 
distinction of any kind, such 
as race, colour, sex, 
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16. 


pb 


19. 


20. 


(1) There shall be equality of 
opportunity for all citizens 
in matters relating to 
employment or appointment 
to any office under the State. 


"Untouchability" is 
abolished and its practice in 
any form is forbidden. 


(I) All citizens shall have the 
right. 

(a) to freedom of speech and 
expression; 


(b) to assemble peaceably 
and without arms; 


(c) to form associations or 
unions; 


(d) to move freely 
throughout the II: territory 
of India; 


(e) to reside and settle in any 
part of the territory of India. 


“(f) to acquire, hold and 
dispose of property. 


(I) No person shall be 
convicted of any offence 
except for violation of a law 
in force at the time of the 
commission of the act 


ai. 


19. 


20. 


23. 


13. 


language, religion, political 
or other opinion, national or 
social origin, property, birth 
or other status. 


(2) Every has the right of 
equal access to public service 
in his country. 


No one shall be subjected to 
torture or to cruel, inhuman 
or degrading treatment or 
punishment. 


Everyone has the right to 
freedom of opinion and 
expression, this right 
includes freedom to hold 
opinions without interference 
and to seek, receive and 
impart information and ideas 
through any media and 
regardless of frontiers. 

(1) Everyone has the right to 
freedom of peaceful 
assembly and association. 


(4) Everyone has the right to 
form and to join trade unions 
for the protection of his 
interests. 

(1) Everyone has the right to 
freedom of movement and 
residendce within the borders 
of each state. 


17. (1) Everyone has the right to 


11. 


own property alone as well 
as in association with others. 


(2) No one shall be held guilty 
of any penal offence on 
account of any act or 
omission which did not 
constitute a penal offence, 
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21. 


23. 


25. (1) 


29. (1) 
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charged as an offence, nor 
be subjected to a penalty 
greater than that which 
might have been inflicted 
under the law in force at the 
time of the commission of 
the offence. ` 


No person shall be deprived 
of his life or personal liberty 
except according to 
procedure established by 
law. 

(I) Traffic in human beings 
and begar and other similar 
forms of forced labour are 
prohibited and 
contravention of 


any 
this 


-provisil shall be an offence 


punishable in accordance 
with law. 


Subject to public order, 
morality and health and to 
the other provisions of this 
part, all persons are equlity 
entitled to freedom of 
conscience and the right 
freely to profess, practise 
and propagate religion. 


Any section of the citizens 
residing in the territory of 
India or any part thereof 
having a distinct language, 
script or culture of its own 
shall have the right to 
conserve the same. 


18. 


under national or 
international law, at the time 
when it was committed. No 
one shall a heavier penalty be 
imposed than the one that 


was applicable at the time the 
panel offence was 
committed. 


No one shall be subjected to 
arbitrary arrest, detention or 
exile. 


No of shall be held in slavery 
or servitude: slavery and the 
slave trade shall be prohibited 
in all their forms. 


Everyone has the right to 
freedom of thought 
conscience and religion; this 
right includes freedom to 
change his religion or belief, 
and freedom, either alone or 
in community with others and 
in public or private, to 
manifest his religion or belief 
in teaching, practice, worship 
and observance. 


22. Everyone, as a member of 


society, has the right to social 
security and is entitled to 
realization, through national 
effort and international co- 
operation and in accordance 
with the organization and 
resources of each State, of the 
economic, social and cultural 
tights indispensable for his 
dignity and the free 
development of his personali 
ty. 
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27. (1) Everyone has the right 
freely to participate in the 
cultural life of the 
community, to enjoly the arts 
and to share in scientific 
advancement and its 


benefits. 

30. (a) All minorities, whether 26. (3) Parents have a prior right ' 
basedl2 on religion or to choose the kind of 
language, shall have the education that shall be given 
right to establish and to their children. 


administer educational 
institutions of their choice. 


31. (1) No nperson shall be 17. (2) Noone shall be arbitrarily 
deprived I 1 of his property deprived of his property. 
save by authorit of law. 


32. (1) The right to move the 8. Every one has the right to an 


Supreme Court by effective remedy by the 

appropriate proceedings for competent national tribunals 

the enforcement of the rights for acts violating the 

conferred by this part is fundamental rights granted 

guaranteed. him by the constitution or by 
law; 


i 


It is clear that when by Article 31 C the various fundamen- 
tal rights under Articles 14, 19 and 31 were abrogated, we 
not only broke our pledge to our own people but also vio- 
lated the Universal Declaration of Human Rights. When 
all civilized democracies are deeply concerned about the 
basic liberties of mankind, we have chosen to deface our 
Constitution and defile its underlying concept of a free de- 
mocracy.” 


Measures To Ensure Economic Rights 


The following is a brief survey of some of the important 
measures undertaken to give effect to the Directive Prin- 
ciples and ensure more and more economic rights to the 
people during the past fifty years. Planning was adopted 
in 1950 with a view to bringing about greater and faster 
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economic development.. The Avadi Session of the Indian 
National Congress in 1955 spoke of the goal of planning as 
"the establishment of a socialistic pattern of society, where 
the principal means of production are under social owner- 
ship or control, production is progressively speeded and 
there is equitable distribution of the national wealth. As 
stated earlier efforts by vested interests at sabotaging the 
implementation of the Directive Principles under the ex- 
cuse of violation of Fundamental Rights have been met by 
suitably amending the Constitution through the Twenty- 
fifth, Forty-second, and Forty-forth Amendments, giving 
priority to the Directives and removing the right to prop- 
erty from the chapter on Fundamental Rights. Various land 
reform measures have been undertaken to eliminate such 
intermediaries as zamindars and to confer ownership rights 
on tenants ceiling on agriculture land have been imposed 
to eliminate absentee landlords. Records of the rights in 
land are being increasingly rationalized to reflect the rights 
of tenants, sharecroppers, and other categories insecure 
landholders. 


The Community Development Project was launched 
in 1952 to bring about an overall development of rural In- 
dia including resources and cultural and economic aspects 
of the community life. Today there is a special Ministry for 
Rural Development in charge of these aspects. Village 
Panchayat were established in most of the states following 
the 1959 Balwart Raj Committee recommendations for es- 
tablishing the Panchayat Raj institutions to undertake ru- 
ral development. boards have been established to promote 
cottage industries. 


Many Minimum support prices and procurement 
prices have been fixed to prevent depressed sales and 
losses to the farmers. Food for work programmes have 
been undertaken to overcome the problem of seasonal 
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unemployment. 


Legislation has also been undertaken to regulate the 
working conditions in factories, mines, and plantations. 
Wages have been regulated to ensure a basic minimum 
wage. Bonous facilities are being extended to more and 
more sectors. also being provided by some of the states. 
Unemployment relief is 


The Equal Remuneration Act of 1976 provides for 
the payment of equal remuneration to men and women 
workers and prevention of discrimination on grounds of 
sex against women -in matters of employment. 


Primary education is now free in all the states and 
compulsory in most of them. A National Policy Resolution 
for Children was adopted in 1974 indicating the various 
measures to be adopted and the priorities to be assigned in 
children's programmes. A special nu trition programme was 
in trod uced in 1970-71 to provide supplementary nutri- 
tion to children from infancy to six years of age and ex- 
pectant and nursing mothers in the tribal areas and urban 
shims. 


Protection of Minorities: 


A summary of human rights and economic development 
in India would be incomplete without a reference to the 
various measures undertaken to protect the interests of the 
backward classes, especially of the scheduled castes and 
the scheduled Tribes. Mahatma Gandhi was in fact as much 
concerned about Harijan upliftment as with the fight for 
independence. Primarily due to Periyar E.V.R's effort, and 
those of Gandhi and Dr. B.R. Ambedkar, special provision 
ensuring protection and guaranteeing certain privileges to 
these groups were included in the Constitution. As noted 
earlier, Article 46 obligates the state to "promote with spe- 
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cial care the educational and economic interests of the 
weaker sections of the people and in particular of the Sched- 
uled Castes and the Scheduled Tribes, and shall protect 
them from social injustice and all forms of exploitation". 
Efforts at ameliorating the conditions of these groups are 
placed outside the jurisdiction of the prohibition of discrimi- 
nation (Article 15, clause 4). Reservation of jobs has been 
provided (Article 16, clause 4 and Article 335). Untouch- 
ability has been abolished and the enforcement of any dis- 
ability arising from it made a punishable offense (Article 
17). Special provisions have been made for the administra- 
tion of scheduled and Tribal areas. A special responsibility 
of investigating all matters relating to the safeguards pro- 
vided for the scheduled Tribes and scheduled castes. Gen- 
erally speaking these groups have been extended consider- 
able education opportunities and jobs have been reserved 
in government service for them (15 percent for Scheduled 
Castes and 7.5 percent for Scheduled Tribes). 


In some of the states, jobs have also come to be re- 
served for the backward classes other than scheduled castes 
and scheduled tribes (Article 16, clause 4). The result of 
this reservation has not been uniform. One can cite the fol- 
lowing two examples to note the two extreme possibilities. 
In Karnataka, reservations for the backward classes on the 
dual criteria of caste and income has been very successful. 
On the contrary, in Bihar this reservation resulted in riots 
and political agitation. The general tendency of equating 
caste with class has been more often than not the undoing 
of the special provision of reserved position. 


This is only a brief reference about the Indian con- 
tribution to human rights on the international scene. It was 
Gandhi who spoke of the racial discrimination in South 
Africa at the turn of this century. To India goes credit for 
bringing the issue of apartheid and human rights in South 
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Africa before the United Nations. India took a leading role 
in the formulation of the Universal Declaration of Human 
Rights and other related Covenants. India has been cham- 
pioning the cause of liberation movements in other parts of 
the world. Today it is spearheading the cause of the eco- 
nomic rights of the Third World countries in the North- 
South dialogue and at international conferences. 


India is a secular state. That is what the preamble 
of the constitution states. The constitution has guaranteed 
all the citizens of India right to freedom of religion which is 
a Fundamental Right. The President of India in 1992, un- 
der Article 356 dismissed the governments in the three states 
of Madhya Pradesh, Rajesthan and Himachal Pradesh all 
ruled by the BJP. The Supreme Court, in 1994, upheld this 
dismissal holding that secularism is a basic feature of the 
constitution and have a government whose acts were cal- 
culated to submit or sabotage it has no right to remain the 
power. 


The trend of the recent judgments of the Supreme 
Court is to expand the arbit of the fundamental rights 
of the citizens of India laid down in the constitution. 
The Supreme Court has now recognised (in the case of 
the Tamil Magazine" Nakkheeran') the right to privacy 
as implicit in the right to life and liberty. The right to 
know is not fundamental by itself, but has now been 
accepted as part of the right to freedom of speech and 
expression. 


The Constitution of India has guaranteed several 
rights, which are fundamental by their nature, to the 
citizens of India. A citizen of India is entitled, in case of 
their infringement to move the Supreme Court for their 
enforcement. Can the Parliament take away or abridge 
these rights by amending the Constitution™ 
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Human Rights in Third World 
Countries 


To be human is to regard all humans as 
brothers, to be a citizens of the world, to wish 
every human being life, liberty and happi- 
ness. To be human is to reject oppression and 
injustice, to detest war and to seek its moral 
substitute. 


Jayaprakash Narayan 
Convocation address at the 
University of Mysore on 29th Nov. 1965 


1980's and 1990 opened a new chapter in human rights 
history providing in-depth documentation of organised 
activists, response in the South Asian countries to the hu- 
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man rights revolution. Scholars acknowledged that they 
had not attempted to study the social problems of workers 
or union organizing. Rather, this study investigates the re- 
actions of NGO's at the state level in South Asian Coun- 
tries. 

In presenting this story and documentation, this 
section gives few clues as to how it might have been differ- 
ent. It suggests that the new human rights movement could 
have been overcome with a more progressive leadership. 
The author of this book view it that it is not that simple, 
nor is the history analysed. 


This documentation profile now begs scholars 
to unearth for more of the story of human rights, schol- 
ars and documentalist as well as policy makers and to 
make a closer examination of the forces driving human 
rights causes apart as well as those bringing them to- 
gether. 


The interplay between human rights and society has 
always been a compelling force in human history, although 
its capacity to force rapid change has rarely been more 
blantantly obvious than in the Twentieth century especially 
in South Asian countries. Examples abound, Yet few (tech- 
nologies) human rights movements have exerted a more 
pervasive influence since 1960's than the political parties. 
From Scientific research to national defense, from manu- 
facturing and office work to health care and entertainment 
it is difficult to think of broad areas of life in the South 
Asian states that have not been touched directly or indi- 
rectly-by human rights. 

We must do all that we can to save our children, 
grandchildren and great grandchild from being overtaken 


by the fate that has criminally cut short the lives of so many 
of our contemporaries (in million). 
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Since the end of the Second World war, Indepen- 
dence of India, and partition of India, millions of our con- 
temporaries have been killed, but we were not an eyewit- 
nesses of their deaths. * 


Whenever there is a discussion of human rights vio- 
lations in the world, the accusing finger is invariably 
pointed at the Third world countries. In reality the picture 
is not so strait-laced considering that these are degree of 
omission and commission, in the developing and developed 
nations. There are also sharply varying perspectives on the 
part of the generally accepted international standards 
which nations and non-governmental human rights 
organisations in different parts of the world. 


Several non-governmental organization have 
emerged as powerful presume groups in different parts of 
third world, like the Peoples Union for Civil Liberties and 
people Union for Democratic Rights in India, World Watch 
and Middle East Watch, the Right Livelihood Award in 
Western Europe: several bodies on minorities and Child 
Rights and more recently the Commonwealth Initiative on 
Human Rights (CHRI). The best known among them, of 
course is Amnesty International, the bete noire of most of 
the Third world governments, including India. 


Bad Situation 


In fact the situation has been so bad in recent years that 
the Third World Congress on Human Rights in New Delhi 
set apart considerable time for deleting the issue of or "pro- 
tection and safeguarding of human rights activists and non- 
governmental organisations against violations of the hu- 
man rights."? This was in view of the increasing threats, 
mainly from governments, that being posed to such groups 
all over the world. 
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In this respect, human rights organisations, includ- 
ing Amnesty have given government which have been faced 
with "increased armed opposition" in several parts of the 
country. Even though such organisations have frequently 
applauded India for its free press and its generous policy 
towards refugees fleeing neighbouring countries like Sri 
Lanka, Bangladesh and Burma, they have been highly criti- 
cal of New Delhi's inaction in certain conventions in criti- 
cal areas like rights of the child, torture in dentention and 
political and child rights. 

The recently-published report of the Association for 
protection of Democratic Rights on custodial deaths in West 
Bengal between 1977-89, was widely noted in human rights 
circles worldwide, the report listed 85 deaths in police lock- 
ups in this period. The Human Rights Charter, to which 
India is a signatory, states that "no one shall be subjected 
to torture or the cruel inhuman treatment or punishment. 
"The report mentioned "monstrous tortures" in lockups and 
"both some third degree methods of the police". 


Another matter of grave concern is the existence of 
a staggering number of 1 0 million slave children in India 
who work as bonded laboures in the villages. An over- 
whelming number of them, about eight million, came from 
Scheduled Caste or Scheduled Tribe families, year of the 
child (1990) human rights organisations and also noted that 
20 percent of the two million prostitutes in India are 
minorsand then number had been growing. 


Many countries profess human rights in their laws 
and constitutions and have adopted various interna- 
tional constitutions. They do not necessarily always live 
up to them. The Indian constitution is strong in its de- 
claratory principles and provides a broad liberal char- 
ter of human rights with avenues for enforcement of 
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fundamental rights ? Innovations such as public interest 
litigation and the organisation of the self-employed and 
informal workers (ASLYSEWA in Gujarat and else- 
where) have greatly extended the reach of these rights 
in significant ways. Large gaps remain. Poverty, pau- 
city of reliances, over costs and corruption are handi- 
caps as much as fatigue is fighting system in which pow- 
erful vested in trysts lust at many levels.* 


The CHRI report urges a Common Wealth (CW) 
human rights declaration including a commitment to the 
principal international covenants, institution of a good of- 
fices machinery when ethnic conflict threatens humanitar- 
ian laws institutions of armed domestic conflict. It also ad- 
vocates that no member states should arm or in other ways 
aid another in furtheance of the violation of the rights of its 
people. Training and education in human rights, encour- 
agement of NGO's In this area, the establishment of CW 
Standing Commission on human rights, the setting of stan- 
dards for dealing with problems of administrative deten- 
tions and giving due attention to tribal populations, women, 
children, the media, refugees, workers and the environment 
are among the other recommendations. Nothing startling 
here other than a renewed emphasis and focus on human 
rights. 

There is widespread ignorance ever within the 
administration of human rights commitments. Some of 
the propositions and principle enshrined in the Interna- 
tional Covenants on Civil and Political and on Economic 
and Social Rights are in advance of national standards. 
This would be true in the field of information, Legisla- 
tors, administrators, the courts an public opinion need 
to ensure that national law and procedures conform to 
these larger or higher commitments." 


208 Global Agenda for Human Rights East-West Context 


Directive Principles and Fundamental Rights 


There has of late been an insidious attempt to belittle, de- 
value or erode fundamental rights. Any talk of such rights 
is poohpoohed as an elitist approach and stress is laid on 
select areas of the Directive Principles. We are told that in 
view of the abject poverty and backwardness of vast sec- 
tions of Indian population, attention must be devoted ex- 
clusively to their economic betterment and fundamental 
rights should be delegated to the back seat 5AttemPt is also 
made to portray the fundamental rights as the main cul- 
prit standing in the way of attaining the objectives en- 
_ Shrined in the Directive Principles. 


The measure of Government's international accountabil- 
ity with regards to human rights. 


India ratified the International Covenant on Civil 
and Political Rights (1966) only in 1979, during the Janata 
Party rule, albeit with reservations. These concern preven- 
tive detention. Article 19 of the Constitution in so far as it 
conflicts with the greater rights recognised by the Covenant, 
reservation for backward classes and rights of aliens.’ 


The Government of India hereby Declares its Inten- 
tion 
a. To comply with the Declaration on the protection 
of all persons from being subjected to torture and 
other cruel inhuman or degrading treatment or pun- 
ishment (General Assembly Resolution 3452(XXX)). 


b To implement through legislation and other effec- 
tive measures the provisions of the said Declarations. 


"The government of India further declares that it reserves 
the right not to apply the principle contained in Article 11 
of the Declaration in so far as it concerns the payment of 
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compensation by the state against torture or similar offenses 
committed by or at the instigation of public officials." 


India took repeated initiatives urging other mem- 
ber states of the United Nations to make such a Unilateral 
Declaration on Tortures which its representative to the 
United Nations described in 1979. As "a commitment by a 
government on behalf of its citizens and "a guarantee for 
these citizens which they could claim whenever their rights 
were threatened." 


But in spite of India having a wonderful constitu- 
tion and having officially committed to the Charters and 
Covenants of the United Nations, violation of human rights 
in its myriad forms is going on. One cannot even see the- 
dim gray light at the end of tunnel. But then, as Will Durant 
said: "Itis time for all good men to come to the aid of their 
party, whose name is civilisation". 


Habaes Corpus and National Security 


Such is the banality imprisonment without trail has ac- 
quired in India that the detailed figures of arrests under 
the National Security Act revealed in parliament on March 
24 1983 caused scarcely a ripple. 


The Minister of State for Home disclosed that 2541 
persons were held under the NSA from the date of its pro- 
mulgation in December 1980 to December 31 1982. Of 
these, 2,176 were later let off some indeed might even cite 
these figures as evidence of restraint on the part of the gov- 
ernments Central and State. 


What is more to the point is the incontrovertible fact 
so well stated by the Supreme Court that the detention of 
individuals without trial for any length of time however 
short is wholly inconsistent with the basic ideas of our Gov- 
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ernment." The very existence of the power is a "negation of 
the rule of law, equality and liberty" The Supreme Court 
has striven well on the whole to ensure that the safeguards 
which the constitution provides for detenus are observed. 


The Supreme Court has now an excellent opportu- 
nity of wiping out the dross of discredited doctrine and of 
restoring the writ of habeas corpus to its full vigour. In the 
famous case of Mr.A.K. Gopalan (1950) the Court had 
ruled that "preventive detention action must he taken on 
good suspicion. It is a subjective test, a court is the least 
appropriate tribunal to investigate the suspicion exist war- 
ranting the restraint on a person". 


Police, Prisons and Human Rights: The Need for Major Reform 


One of the foremost concerns of this study been the perfor- 
mance of the law enforcement agencies in South Asian 
countries and conditions in jails. In December 1994 a two 
day workshop held in New Delhi on police, Prisons and 
Human Rights with particular reference to India, Pakistan, 
Bangladesh and Sri Lanka. Similar seminars in other re- 
gions of the Commonwealth have been held to build a com- 
prehensive picture of the problems of reform that lie ahead 
for the Commonwealth. 


Every member country has its difficulties in the area 
of reform. In South Asia the media has increasingly ex- 
posed gross abuses of human rights by law enforcement 
agencies. There is blatant violation of the laws of the land, 
transgressing the judicial norms laid down by the courts, 
violence against prisoners often leading to death in cus- 
tody, unauthorised detention and repeated instances of 
people who disappear after being taken in police hands. 


Equally disturbing is the general state of human 
rights of prisoners in jail. Social service and voluntary agen- 
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cies sometimes bring conditions to light, and in some cases 
public interest litigation has helped. Too often, however, 
prison administration has shown utter disregard towards 
the feelings, human dignity and rights of the prisoners in 
its care. 


Commission and committees set up by South Asian 
governments make their recommendations, judicial pro- 
nouncements are made at the highest court-level and guide- 
lines are laid down for better procedures. But violations go _ 
on. In India, for instance, there is no sign yet that the rec- 
ommendations of the National Police Commission and the 
Jails Reform Committee are to be implemented. 


Human rights violations of prisoners continue to take 
place, to a greater or lesser degree, in all Commonwealth 
countries-despite the commitment made by all Common- 
wealth governments in their Harare Declaration in 1991. 
Cases of torture and other forms of illtreatment of suspects 
in custody, including a high number of deaths, as a result 
of unjustified use of force by police, are reported from places 
like Jamaica, Nigeria, Zimbabwe, Malaysia and Australia 
(Particularly in the case of aboriginal prisoners). 


HRI finds it hard to understand why heads of gov- 
ernment do not as a priority satisfy themselves that viola- 
tions are not taking place in their countries and insist on 
evere punishment for those individuals responsible. Instead, 
leaders still seem in many cases to be turning a blind eye? 


It is expected that the findings of the Delhi work- 
shop, which received considerable publicity in India, will 
alert Commonwealth governments to the urgent need for 
reform in this area. 


As a result of the New Delhi workshop CHRI 
wanted every Commonwealth government to subscribe to 
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a Charter of the Rights of Prisoners based on these recom- 
mendations from the workshop." 


i Proper monitoring mechanisms to ensure that 
guidelines and judicial decisions relating to prison- 
ers are implemented. 


2. While prisoners serve their terms their inner cre- 
ativity should be developed so that when they are 
released they can be more easily integrated into so- 
ciety. It was stressed that with a view to affording 
greater access and interaction with the family the 
criteria for giving parole should be relaxed. 


3 Urgent steps should be initiated to reduce the de- 
lays in bringing prisoners to trial. 

4. Comprehensive measures should be adopted to re- 
duce overcrowding in jails. 


5. Long-serving jail officials should be posted to other 
departments. 


6. Legal aid should be given to an accused at the first 
point of contact with the police. 


Ts The right of a prisoner to see a lawyer of his/her 
choice should be ensured. Meetings with the law- 
yer may be subject to reasonable regulation as to 
time and place but not held within the hearing of 
prison officials. 


8. Human rights education should be compulsory for 
the police and other law enforcement officials. 


y: The old concepts of prison should no longer be seen 
as central to the criminal justice system. Alterna- 
tives to custodial sentences should be adopted-for 
instance, community service such as in Canada, 
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10. 


11. 


12: 


i ie 


14. 


15. 


16. 


17. 


Britain, and some other countries. 


Change in the attitude and culture of the police is 
imperative. 

Measures should be adopted to ensure freedom of 
communication between the prisoner and members 
of his/ her family who should be permitted peri- 
odic visits under conditions which while safeguard- 
ing securing do not impair privacy of communica- 
tion. 

Provisions should be made for effective informal 
mechanisms for redress of human rights violations 
of prisoners, as, for example, the Independent com- 
plaints against the police. 

Stringent penalties should be imposed for the prac- 
tice of torture and custodial violence. Such offences 
should be tried by a senior judicial officer. 

Provisions should be enacted for the award of com- 
pensation to prisoners who have been victims of hu- 
man rights violations by police and jail officials. 


Provision should be made for examination and treat- 
ment of prisoners by independent doctors. 


Provision should be enacted for coordination be- 
tween NGOs, human rights organizations, jail offi- 
cials and legal aid committees. 


UN Minimum Standard Rules for the Treatment of 
Prisoners should be incorporated into the domestic 
criminal justice system. 


The workshop was of the view that by pooling experience 
common plea could be made for a sustained effort by gov- 
ernmental authorities and NGOs to create awareness of a 
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human rights culture. 


Violations Country by Country; Some Asian Examples: 


The seminar received reports on human rights treatment 
in jail and relations with police in the four South Asian 
countries. These are summanes. 


Bangladesh: the code is flouted "The Criminal Pro- 
cedure Code in Bangladesh lays down formalities to be 
observed once an arrest has been made. The accused must 
be taken or sent to the magistrate without unnecessary delay 
within a maximum of 24 hours. The Code says: "No more 
force is to be used than in necessary". The courts have held 
that handcuffing is by no means necessary and to be used 
as a restraint. If the police want to hold the prisoner for 
longer the magistrate must give prior permission" ° 


This is the law. Yet police have arrested people at 
random without warrants as provided for by Section 54 of 
the Criminal Procedure Code. This section, though inno- 
cent in appearance, has given the police much power to 
detain whom they like. Another law, the Special Powers 
Act 1974, permits law-enforcing agencies to hold people 
for a maximum of one month. If the detainee is wanted for 
longer, prior government sanction is required. 


Children are entitled to bail even for a non-bailable 
offence (provided enough security is forthcoming). Where 
bail is refused or not sought, the child will then be ordered 
to be detained in a remand home or place of safety. Yet 
children are forwarded not to the juvenile court or remand 
home but to local jails to be kept in custody with adult of- 
fenders or in an unsuitable environment. 


It is reported that to complete a case successfully 
the police often treat the detainee so badly that he/she suf- 
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fers serious injury or dies of "heart failure". Autopsies, if 
the state of the body permits, often tell a different story. 


Even at a time when human rights organizations 
worldwide are increasingly active, prisoners of all catego- 
ries in many countries continue to suffer horribly. 
Bangladesh is no exception. Yet little has been done to 
ameliorate the horrors NGOs beginning to bring to light. 


The jail system has not prevented offenders from 
repeating their crimes. Officials say full reform is impos- 
sible because of the character of the jails. First offenders 
and the young mix with hardened criminals, who encour- 
age them to commit crimes after release. For these cases an 
alternative to jail, as in other countries, should be intro- 
duced. 


A report by the Bangladesh Woman's Lawyers As- 
sociation revealed that 7.5% of Prisoners surveyed had to 
sweep the jail premises; 1.5% were entrusted to swat flies, 
23% had nothing to do; and the rest said they just frittered 
away their time by resting. Human rights activists such as 
the Bangladesh Society for the Enforcement of Human 
Rights found that some prisoners awaiting trial had been 
held for over 12 years and even up to 23 years. Yet every 
prisoner not yet convicted and the law presumes a person 
innocent until found guilty-is entitled to a speedy trial. 


A NGO can exert only so much pressure. An exces- 
sive amount could trigger administration resentment and 
the Home Ministry could then stop the women lawyers’ 
access to prisons and case records. 


An immense number of prisoners are in the "safe 
custody" category and the government, with NGO help, 
should step up the building of safe custody homes to help 
the largely innocent men, women and children injail. Many 


216 Global Agenda for Human Rights East-West Context 


pass from one stage of their lives to another behind bars. 
Sometimes babies are born in Bangladesh prisons and grow 
up in cells along side young and old prisoners of all kinds, 
withcout having sampled the joy of freedom, sunlight and 
living in clean, healthy conditions. 


The male - dominated police, the so-called protec- 
tors off the helpless and oppressed, are eager to dismiss a 
women's charges and evidence against a male criminal's 
empty claims. Bangladeshi police are unfriendly to women 
and such hostility is more painful when the victim is poor, 
helpless and illiterate. i 


Most police stations have no women constables, so 
women usually find themselves at the mercy of male offic- 
ers. "Policed Power" in the country today is beyond the 
scope of any law or authority. 


The gulf between laws in theory and practice in 
Bangladesh must be rapidly narrowed. Minimum standards 
must be set for decency to be observed who arresting and 
searching women and adolescent girls. Following an ar- 
rest the police should inform the nearest Legal Aid Com- 
munity or any other recognised services, without delay. 


India: Inquiries but no action. The report of the All 
India Committee on Jail Reforms (1980-83), chaired by Mr. 
Justice A.M. Mulla, said that for a long time press, parlia- 
ment and judiciary had talked of overcrowded jails, pro- 
longed detention of under trial prisoners, unsatisfactory liv- 
ing conditions, and the inhuman approach of prison staff. 


But nothing much had changed. There had been 
no worthwhile reforms. The Committee noted that most 
people in jail were from the underprivileged sections of 
society and from a rural on agricultural background. A 
large number of prisoners were first offenders accused of 
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technical or minor offences. The committee said "protec- 
tion of society as an objective of punishment has been uni- 
versally accepted and this can be achieved through refor- 
mation and the rehabilitation of offenders". Hardened crimi- 
nals needed to be kept out of circulation, but a progressive 
prison system had to operate. 


Since independence state governments have ap- 
pointed jail reform committees, but it has been impossible — 
even to get a list of such committees from central govern- 
ment agencies. 


To make prison administration more efficient, hu- 
mane and professional the Mulla committee made wide- 
ranging recommendations on classification of prisoners, liv- 
ing conditions in jail, medical services, treatment 
programmes, vocational training under-trial prisoners and 
so forth. Earlier, the National Police Commission (1977-80) 
had looked into issues of arrest, interrogation of women 
and delay in investigation. It made proposals to amend the 
law and procedures. 


The National Human Rights Commission (NHRC), 
in its first annual report 1993-94, has expressed its deep 
concern about the "appalling conditions of overcrowding, 
lack of sanitation, poor medical facilities, inadequate diet 
and the like, in most of the jails of the country." It said: 
"These serious deficiencies are compounded by unconscio- 
nable delays in the disposal of cases for various reasons 
and mismanagement in the administration of jails, all of 
which need to be remedied". 


The courts in India have also laid down specific rules 
and guidelines in matters like the right to physical protec- 
tion; protection against assault; restrictions on handcuff- 
ing and bar fetters; solitary confinement; the right to a 
speedy trial; freedom of expression; and press interviews. 
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Recently the Supreme Court issued directions about 
the procedure to be followed when a person is arrested. It 
referred to the National Police Commission's finding that 
80% of all arrests were unnecessary or unjustified, and it 
laid down these requirements: 


$; The right of the arrested person to request that a 
friend, relative or other persons be informed of his/ 
her arrest and the place where detained. 


2: The duty of the police officers to inform the arrested 
person of this right. 


3i An entry to be made in the police station diary as to 
who was informed of the arrest. 


4. The duty of the magistrate before whom the ar- 
rested person is produced to satisfy himself that these 
requirements have been complied with. 


3 A police officer making an arrest should record in 
the case diary the reasons for making the arrest, im- 
plying thereby that every arrest by the police has to 
be justified. 


These committees and commissions have thus made many 
valuable recommendations down the years to reform the 
entire criminal justice system in India. Without compre- 
hensive reform decisive change in the prisoner's treatment 
is unlikely. Unless the government agencies dealing with 
specific aspects of all the processes involved work in coor- 
dination and their efforts are complementary there can be 
no purposeful result. 


Public confidence in India in the credibility of the 
entire system has been shaken. Society is losing faith in the 
system of justice. Sensitivities to human suffering and dis- 
regard of the law have been dulled. The foundations of a 
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free and democratic society are in serious jeopardy. 


The total prison population in India in December 
1993 was 196, 240-only 0.02% in a country of nearly 890 
million people. Even in absolute terms the prison popula- 
tion is very small. Given the will, these numbers can be 
easily managed. 


On the plus side, individual officers have tried to 
improve living conditions in jails and to introduce admin- 
istrative reforms. Under the system of jail Panchayat in- 
mates in several jails take an active part to improve their 
lot and take up issues of common interest with the admin- 
istration. Education facilities are better in many prisons. In 
Madhya Pradesh attempts are being made to achieve 100% 
literacy among inmates of some select prisons. Prison offi- 
cials are increasingly aware of the need for decent stan- 
dards of hygiene. 


But there is no organised or systematic effort to sus- 
tain and institutionalise reforms because of a lack of for- 
mal government policy and commitment, inadequate bud- 
get, non-availability of professional skills among jail admin- 
istrators, and failure to take advantage of available NGO 
resources and facilities. 


Pakistan: Torture has Become the Norm 


Efficient investigation of crime in Pakistan has always been 
a problem with the police force which is ill-equipped in 
terms of men and material. The force is depleted because 
policemen are constantly being detained to attend on VIPs. 


Inability to tackle crime leads to the arrest of inno- 
cent people because police feel it necessary to "show some 
progress" in an investigation. Third-degree methods are 
used to extract confessions. Torture in custody has become . 
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the norm. Sometimes relatives of suspects are detained for 
long periods force them to disclose the wanted person's 
whereabouts. 


Recently some young lawyers collected evidence to 
show that one particular person had acted as a witness 
more than 50 times to help a police officer in his inquires. 


In several cases recently brought to the High Court's 
attention a person was shown to have been arrested on a 
particular day in the presence of witnesses when it was 
conclusively established that he was already in custody on 
that day or that there was no possibility of his being present 
where the arrest was shown to have taken place. 


Pakistani laws do allow preventive detention for 
several reasons, including maintenance of public order. 
Political activists who are considered threats to public or- 
der are detained under the Maintenance of Public Order 
Ordinance 1963. The superior courts have nevertheless laid 
down strict standards upholding the validity of a deten- 
tion order. Unlike some other jurisdictions, Pakistani courts 
refuse to treat the subjective satisfaction of the retaining 
authority as a valid basis for detention they insist that such 
an authority must objectively satisfy the court that deten- 
tion was necessary for purposes laid down by the law. 


A magistrate still functions under the control of the 
Executive hierarchy, despite a constitutional provision man- 
dating separation of the Judiciary from the Executive. 


The superior courts in Pakistan, to be fair, have 
shown concern at this horrifying situation and given relief 
to hundreds of victims of police suppression. The ‘habeas 
corpus jurisdiction has been liberally exercised not only in 
formal proceedings but even on the basis of letters and tele- 
- grams received by the court. In several cases, police offi- 
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cials were personally summoned to appear and justify the 
basis of detentions and in the absence of a satisfactory ex- 
planation detainees were released on bail or otherwise. Even 
bail amounts were liberal and the poor who could not af- 
ford a solvent surety were directed to be released on execu- 
tion of personal bonds. 


As a rule, the State should be made liable to pay 
instant compensation the moment detention is found to be 
illegal. At the same time, measures for recovery of the 
amounts from the offending police officials need to be taken 
at government level. 


What follows is a summary of the 1994 report pub- 
lished by the Human Rights Commission of Pakistan. 


Although government leaders often talk of the need 
to streamline the work of law-enforcing agencies, especially 
the police, failure to raise standards has contributed sig- 
nificantly to the people's sense of insecurity and alienation 
from the law and order machinery. A growing number of 
people are making their own private arrangements to pro- 
tect themselves from criminals. They feel recourse to the 
police is futile and could be hazardous. 


Complaints to the Commission related to extra-le- 
gal detention, torture abuse of authority, defiance of court 
orders and in efficiency in the discharge of duties. 


Adding to public concern was the weakness of 
the accountability process where misdemeanors by the 
law enforcement agencies have come to the notice of 
superior authorities and the judiciary. The principle of 
holding an inquiry into each case of extra legal killing 
was seldom respected and magisterial or departmental 
inquiries were long delayed and could be unduly influ- 
enced by the answering parties, directly or through pa- 
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trons in service or political hierarchies. 


Torture of suspects is almost the sole method of in- 
vestigation innocent people have often been tortured to 
please interested parties, Suit is impossible to compile a com- 
plete record of cases of torture. In Karachi the number of 
people tortured in custody without any specific charges 
being laid ran into thousands-many of them youngsters. In 
Hyderabad several detainees were recovered after 17 
months of torture at one centre. Karachi may be special 
because of the troubled political situation there, but a pat- 
tern of torture is practiced all over the country. 


The heavy burden put on the courts to deal with 
abuse of authority by the police reinforces the argument 
for a separate mechanism to deal with these complaints, 
such as a special ombudsman, 


The ability of police to escape accountability was 
illustrated by the Annar Gul in Punjab. While an inspector 
in 1977 was accused of putting a nail into the nose of an 
Opposition activist and dragging him by a string tied to it. 
The case went through legal ups and downs for 16 years 
till the Supreme Court sentenced him to six months jail in 
1993. By then he had been promoted and even after the 
Supreme Court verdict he was neither arrested nor removed 
from service. After a question in the provincial assembly 
his suspension and arrest were ordered. He was then re- 
ported to have disappeared. When the matter was again 
raised in the assembly six months later the law minister 
said he was still at large. 


Later it was alleged in a press report that he had 
filed a clemency plea before the Chief Minister who ac- 
cepted the petition and ordered that his seniority was not 
to be affected. It was further asserted that the Home Secre- 
tary had found legal flaws in the order and therefore it 
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could not be implemented. 


A private four year (1989-93) review of the Lahore 
High Court showed that it had ordered proceedings against 
298 officers and men on various grounds, such as illegal 
detention, excesses, and instituting false cases. They in- 
cluded four deputy superintendents, 12 inspectors and 66 
sub-inspectors. 


Pakistan is high on the list of countries where po- 
liceman are punished on a large scale. Public protests have 
often forced superior officers to make efforts to control po- 
lice corruption, but the effects have been marginal because 
of inadequate support for discipline from politically pow- 
erful friends of the culprits. The first demand from political 
authorities, ministers and establishment legislators is for the 
posting of favourite to their districts and police stations. 


In Pakistan it is generally believed that an honest 
police man who completes his service is worse off at the 
end than one whose service is cut short after a brief period 
during which he has accumulated wealth by crooked 
means. In this environment the police get more corrupt by 
the day and the criminals become emboldened. 


In 1994 prison conditions showed no improvement. 
The jails were overcrowded and complains were common 
of lack of facilities drinking water, sanitation protection from 
heat and cold and medicines. Punishments including the use 
of fetters remained harsh. Although reforms committee was 
supposed to be at work at the federal level and in Sindh a 
committee was set up by the chief minister, no concrete steps 
or recommendations were announced in 1994. 


The year had begun with hopes of a major advance 
towards improving the lot of prisoners in Sindh as a result 
of a Supreme High Court judgment on 30 December 1993. 
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This dealt with detention of juvenile offenders, conditions 
in prisons and the use of fetters. Reform was frustrated 
because the Sindh government appealed but the judgment 
does offer ample guidance to anyone seriously interested 
in mitigating the hardships of detainees. 

After complaints about maltreatment of prisoners 
in Landhi Juvenile Jail and Karachi Central prison, Chief 
Justice Nasir Aslam Zahid, and all 18 other judges of the 
Supreme High Court made an unprecedented visit to the 
Karachi jail on 30 January 1993. Hopes of reform however 
did not materialise and more complaints came from the 
prisoners. Some wards had not been shown to the judges. 
They were later inspected by one of the judges who found 
conditions of most prisoners in these wards "pathetic and 
pitiable". Even animals in the zoo were better kept. The 
judge was told fetters were used, sanitation and drinking 
water were lacking and the air was foul prisoners history 
files were neither up to date nor complete. They were harshly 
punished by jail staff and those awaiting trial were not 
produced in courts on the due dates. 


The Lahore High Court also examined complaints 
about the use of fetters. It said the treatment violated hu- 
man dignity, though it conceded that in exceptional cases 
there could be a legitimate reason to resort to fetters. A 
final decision was deferred until the case was disposed off 
by the Supreme Court. 


Sri Lanka: steps in the right direction: The preven- 
tion of Terrorism Act and the Emergency Regulations aris- 
ing from the rebellion in the north give the police wide pow- 
ers of search, arrest and detention. It is way the police ex- 
ercise their powers under the National Security Laws that 
has been the concern of human rights activists at home 
and overseas. During 1993 the Supreme Court determined 
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1,495 fundamental rights applications of which 920 were 
alleging violations of rights by the police. 


A main complaint is that the composition of the 
police security forces is not national since minorities do not 
get their due place and the police force remains Sinhalese. 


This has led to a deterioration in relations between police 
and public in the north and east of the country. The lan- 
guage also aggravates matters. 


é Police officers see the UN Code of Conduct for Law 
Enforcement Officials as an attempt to curtail ability to 
control crime and political violence. The Code is neither 
binding on police officers nor is intended to be a compul- 
sory handbook for police. Instead it tries to put forward 
certain principles to guide police work. Article One reminds 
the police or the armed forces that they are accountable to 
the community at large. 


With the increase in disappearances and involun- 
tary removals the UN created a working group on enforced 
or involuntary disappearances which is trying to establish 
a channel of communications between families and the 
government. It sends its reports and recommendations to 
the UN Commission on Human Rights. 


Human rights organisations are disappointed with 
the work of the Commission. Its findings go to the Presi- 
dent and are never published. Although, according to Am- 
nesty International, the Commission has said individuals 
responsible for disappearances should be prosecuted, 
nothing has happened, Since the Commission's reports 
are not public it is not known how many people have 
sought its assistance and what the Commission has actu- 
ally done. 


Three factors have contributed to custodial violence: 
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detention incommunicado was possible under the national 
security laws; there was no accountability for what was 
done while in custody; and confessions obtained in cus- 
tody were admissible in trials under these laws. 


When alleged voluntary confession is marked as 
evidence, it is per se admissible. Without any further proof 
and on a confession alone the accused could be sentenced. 
Burden of proof that the confession was not voluntary is 
cast on the accused. A salutary aspect is that judges care- 
fully consider the extraordinary procedures permitted in 
coming to a decision. 


Human right activists are greatly relieved by the 
steps taken by the new government of President 
Kumaratunga. A proposed Act would give effect to the 
Convention Against Torture and makes it a punishable of- 
fense. It invokes the Nuremburg rule that superior orders 
cannot be invoked in defence of torture. Further, it prohib- 
its admission of confessions made under torture, and makes 
payment of compensation mandatory. 


The decision of the Justice Minister to appoint a 
three member committee to review court sentencing policy, 
prison reform, parole procedure and the rehabilitation of 
prisoners is step to be commended. 


The most recent report of the Commissioner of Pris- 
ons, which was for 1991, identifies these problems: 


i Admissions of unconvicted prisoners and the 
daily average of unconvicted prisoners outstrips 
the number of convicted prisoners. The rights, 
privileges and needs of unconvicted prisoners 
have to be dealt with on a more liberal basis than 
those of convicted prisoners yet they are held in 
the same institutions and even in closed prisons 
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meant only for longterm convicts. 


2. Up to 83.8% of all convicted admissions were for 
nonpayment of fines. The courts feel these people 
should not be sent to prison in the first place. In 
some cases people detained and then released in 
court have immediately been rearrested. A detainee 
freed and then rearrested must be produced before 
a magistrate on rearrest. 


a The present practice of keeping prisoners convicted 
under National Security Laws with other convicted 
prisoners is not desirable. They must be segregated. 


4. NGO human rights organisations must be encour- 
aged to visit detention places and work for detain- 
ees' welfare, rather than spending their resources 
on documentation and discussion. 


5. Human rights should be taught in schools so that 
all citizens will respect human rights as part of their 
culture. Citizens committees should be organised to 
act as watchdogs against human rights violations. 


India 

The Government of India has entered into a number of in- 
ternational Covenants related to the right not be subjected 
to torture and inhuman and degrading treatment or pun- 
ishment. 


The Covenant obligates parties "to submit reports 
on the measures they have adopted which give effect to 
the rights recognised herein and on the progress made in 
the enjoyment of these rights." This clearly requires a can- 
did statement of the actual as well as the law. India's re- 
port was submitted only in July 1983. The government did 
not publicise it at all. The report came up for consideration 
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by the Human Rights Committee. set up by the Covenant 
on March 28 and March 30 1984 in New York.’° 


Concern about preventive detention, emergency 
powers, dowry deaths and bonded labour was repeatedly 
expressed. At the same time there was genuine admiration 
for India as one of the great democracies of the world. Some 
of the points raised by the members of the UN Human 
Rights Committee went unanswered. They are unanswer- 
able. 


Members of the Committee serve in their personal 
capacity. One member sir Vincent Evans, pointed out that 
under Article 253 and Article 254 of the Constitution, par- 
liament had the power to bring any legislation into line 
with the Covenant. He wanted to prove how that power 
was exercised in practice. 


According to the record, he said that 


"the legislation promulgated in some regions 
of the country in which there were distur- 
bances, exempted the police from presenta- 
tion in cases where firearms resulting in 
death were used. Incidents has accrued in 
India in which human lives had been lost as 
a result of the use of fire arms by the police 
which constituted a form of summary ex- 
ecution and, what was even more serious, 
which might lead to the death of innocent 
people. On the subject of respect for life, he 
also wished to know what legislative or other 
action had been taken to solve the distress- 
ing problem of young women who were 
immolated or committed self-immolation by 
fire when they were unable to pay the re- 
quired dowry." " 
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He also asked for information on the procedures available 
for following up complaint against abuses committed by 
the police and security forces and whether provision was 
made for persons independent of the prison administra- 
tion to inspect the prisons. 


As for Article 9 and Article 14 the Covenant con- 
cerning the liberty and security of persons and the equality 
of all before courts and tribunals he requested the India 
delegation to provide the Committee with information on 
the compatibility of the Constitutional provision on pre- 
ventive detention with National Security Act of 1980 and 
the long period of detention often preventing trial usually 
a result of congestion in the courts. 


Prado Vallejo said with regard to Article 19 of the 
Constitution that the respect and enumerated exceptions 
other than the ones set forth in the Covenant. According 
to the record. "He wished to know how restrictions, free- 
dom of expression contained a safeguard the sovereignty 
and integrity of the state"? 


Article 20 of the Covenant which was very clear 
did not state that freedom of expression could be limited in 
order to maintain friendly relations with foreign states. He 
expressed surprise at that interpretation by India and asked 
what was behind it.’ 


Another member, Tomuschat said that since India 
was committed to observing the Covenant Indian citizens 
were entitled to know their rights under it. He wishes to 
know, therefore whether the Covenant had been permit- 
ted in the official Gazette and what other measures had 
been taken to publicise it and in which languages." A fur- 
ther question was whether India's report to the committee 
had been made available to the public and if so what reac- 
tion there had been. Finally there was the question of 
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whether the Indian Government intended to publicizes the 
proceedings before the Committee and what other follow 
up action was envisaged. The governments default on these 
points needs no emphasis. 


Tomuschat rightly criticized India's report for its 
vagueness on actual performance. It was not general prin- 
ciples that were needed it the committee was to perform its 
talk but head facts and specific detail. The questions was 
what remedies meant to the common man. He suspected 
that access to the court was impracticable for peasants in 
remote areas and wondered what remedies were available 
apart from (those available) through the courts. For ex- 
ample, had the government thought of appointing ombuds- 
man. 


"Further more it was not sufficient just to make rem- 
edies available which could be applied for when violations 
occurred. States should provide an adequate system of pre- 
ventive protection against them occurring in the first place. 
The report did not spell out any procedure safeguards for 
protecting the rights of prisoners in whose case it was not 
sufficient simply to refer them to judicial remedies. Stories 
of the abuse of prisoners' human rights at police stations 
were common and he would like to know what had been 
the result of the recommendations made by the National 
Police Commission of India in 1979 for dealing with that 
problem. 


"One preventive device would be to make any evi- 
dence obtained in violation of the law inadmissible. He 
wanted to know if the Indian government had accepted a 
recommendation recently made to amend the evidence act 
along those lines". He was clearly referring to the Law 
Commissions record report on the subject. 


Tomuschat referred to the provisions on the funda- 
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mental duties of the citizens introduced in the Constitu- 
tion during the emergency (Article 5A) which H.R. Gokhale 
revealed had been drafted by the Prime Minister Mrs. Indria 
Gandhi. He remarked that "Some of the propositions con- 
tained in that article might be seen as going rise to duties 
which undermined human rights and their scope needed 
to be clarified".* 


With respect to Article 4 he pointed out that Article 
358 and Article 359 of the Indian Constitution automati- 
cally suspended all citizens rights and the possibility of any 
legal action to protect them during states of emergency says 
the report. "The Covenant, however allowed derogation 
from those rights only to the extent required by the exigen- 
cies of any given situation. Since the Indian constitutional 
provisions seemed unnecessarily harsh, he wished to know 
what legal mechanism existed to ensure the proportional- 
ity required by the Covenant and what the Indian practice 
was in reality.""® 


How well informed Tomuschat is can be gleaned 
from this comment; "with reference to Article 9 of the Cov- 
enant, he said that preventive detention was the most fright- 
ening threat to individual freedom and was contrary to 
the very essence of human rights. Article 22, clauses 3 to 7 
of the Indian Constitution contained provisions for preven- 
tive detention which since the subject came within the 
Committee's sphere of competence, needed to be, exam- 
ined in detail. In particular the 44th amendment to the Con- 
stitution voted by the Indian Parliament in 1978 had de- 
leted Article 22 (7) (a) which was an important improve- 
ment. 

"However, the Government appeared to have 


blocked promulgation of the Amendment despite lacking 
power of veto. He wished to know, therefore, when the 
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report mentioned Article 22 of the Constitution, whether it 
was referring to the law as amended by the Parliament or 
the law as it stood until the 44th Amendment was promul- 
gated. 


Another member, Serrano Caldera, said that India's 
report provided a clear picture of the country's legal sys- 
tem and institutions as they related to the human rights 
embodied in the Covenant but "the report did not place 
sufficient emphasis on a number of points referred to lay 
earlier speakers including the difficulties encountered by 
the state party.” 


This point was also made by another committee 
member He praised the initial report of India but observed 
that, generally speaking, it was not sufficiently specific. For 
example, additional information was needed concerning 
the powers of the Supreme Court and the High Courts: 
"Was a government official who violated the rights of an 
individual liable to make good for the damage done irre- 
spective of whether the violation had been personal or had 
occurred in the performance of his duties; or was the state 
responsible." 


Parasaran made a valiant effort to reply to the criti- 
cism but did not answer some and regretfully on some oth- 
ers. He said, for instance, that "both the Supreme Court 
and the High Courts accorded priority to cases of human 
rights violations and took speedy action to pronounce on 
them. They were normally settled in a matter of weeks 
rather than months and the Committee needed have no 
fear that the remedies against violations of human rights 
in India were anything less than very effective"."* Is this 
true? 


Though fundamental rights are guaranteed in the 
Indian Constitution there is repeated evidence of police 
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torture in the country said a report from Reagon adminis- 
tration human rights survey. The report said "There is wide- 
spread circumstantial evidence that torture by the police 
does occur in India", However, it said India had an inde- 
pendent judiciary and flourishing free press, fundamental 
human rights are guaranteed in the country's Constitution" 
and discrimination is prohibited. 


"There may exist considerable variation in human 
rights related conditions from one state or region to an- 
other particularly where the fulfilment of vital human eco- 
nomic and social needs is concerned and in the adminis- 
tration of the criminal justice systems," it said.” 


In its Annual Reports, (1982) Amnesty said reports 
continued to come in about police killings, brutality to pris- 
oners and torture. According to the report, in India, the 
government had failed to interview in what Amnesty al- 
leged were deaths by torture by state police of "hundreds" 
of suspected members of the Naxalite communist move- 
ment since the late 1960's. 


Human Rights, Legal Rights 


"Torture is pervasive and a daily routine in every one of 
India's 25 states irrespective of whether arrests are made 
by the police, the paramilitary forces of the army. It hap- 
pens regardless of the political persuasion of the party in 
power. Many hundreds if not thousands have died be- 
cause of torture during the last decade. 


Torture by state police, of "hundreds" of sus- 
pected manner of the Naxalite communist movement 
since the late 1960s "Criminal suspects form a large pro- 
portion or India's torture victims. Many victims of tor- 
ture are jobless, Slum-dwellers or migrant women who 
often disappear after the rape because they are too fright- 
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ened to pursue the matter.” 


' "There is also a pattern of torture and ill-treatment 
in punitive reprisals for resistance to police or military op- 
erations. In many Indian states the police have been ac- 
cused of detaining and torturing people of false charges at 
the behest of influential local interests. 


"Dalits and adivasis are frequently tortured for po- 
litical reasons to deter them or punish them for involve- 
ment in organised resistance to economic exploitation. Of- 
ten advasi and dalit villages have been raided and their 
inhabitants tortured and raped by police acting in collu- 
sion with local ruling groups such as land owners. Such 
abuses are common in Bihar. 


"Rape and ill-treatment of Bodo women by the po- 
lice and the security forces have also been wide reported. 
Rape ofter occurs during the raids on villages in search of 
tribal militants. 


"The use of torture in Punjab has been officially con- 
firmed. A judicial investigation was conducted in Febru- 
ary 1989 by Justice Sodhi in Amritsar jail. He found that 
many detainees had been tortured by police when kept in 
illegal detention preceding formal arrest". 


"In spite of this widespread torture all over India 
the government of India never seriously considered as to 
contain this inhuman crime against humanity. 


Torture in Police Custody 


From time to time, one reads in newspapers of incidents of 
torture of persons in the custody of the police. Such inci- 
dents, when they occur create and uproar, but are soon 
forgotten. In one such case, in 1985, the Supreme Court of 
India has to deal with a highly schocking incident of such 
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tortue, and passed very severe strictures against the con- 
cerned police officer, in regard to the treatment marked 
out to a person who had been detained in police custody 
and who dies within six hours of his arrest." The observa- 
tions made by the Supreme Court in its judgment, in re- 
gard to the need for adopting a different approach where 
an incident involves an allegation against the police, de- 
cency wider publicity and serious consideration. The Su- 
preme Court was anxious that "the handmaids of law and 
order" do not use their position for oppressing innocent 
citizens who look to them for protection. The court noted 
with regret that »otice officer "bound by the ties of a kind 
of brotherhood" often prefer to remain silent in such a situ- 
ation and "when they choose to speak, they often put their 
own gloss upon the facts often prevent the truth"”. The 
court emphasised the peculiar character of a situation 
where a police officer alone and none else, give evidence 
regarding the circumstances in which a person in police 
custody comes to receive injuries. This situation naturally 
results in paucity of evidence and probable escape of the 
guilty persons. It was for this reason that the Supreme Court 
called for a reexamination of the law of burden of proof, so 
that police officers who commit atrocities on persons in their 
custody do not escape punishment for want of evidence. 


In the context of the law of rape as contained in the 
Indian Penal Code, parliament had enacted special provi- 
sion addressed to the special situation of women who are 
sexually exploited by persons in whose custody or under 
whose charge they might have been placed for the time 
being.” The provision became necessary in view of reported 
incidents of abuse of position and transgression of the law. 
by such persons. Amnesty International's report on custo- 
dial deaths in India shocked even the most hardened into 
sitting up and taking notice. 


236 Global Agenda for Human Rights East-West Context 


Human Rights: Whether it Served the Cause 


India in recent years has had a thorough by bad record in 
the violation of human rights-and the records gets worse 
by the day. We get evidence from time to time of people 
detained without trial, in some cases for years, of children 
rotting in jails for so long that the authorities have lost all 
trace of why were true in the first place, of police excesses 
like organised gang rapes in remote villages, of custodial 
torture and deaths, of cold-blooded massacres like in the 
village of Maliana. 


Terrorist Violence in Punjab'™ 


The violence in Punjab is indiscriminate and has long since 
lost the pretence of an ideology. The victims are most part 
innocent people, not by accident but almost, it would seem 
by choice under the Terrorist and Disruptive Activities (Pre- 
vention) Act, special courts have been set up which con- 
duct their business entirely in camera. It is not necessary 
for confessions to be in the presence of a magistrate for 
their admissibility as evidence. Thus the TDA Act does not 
merely overlook the wellknown methods police officials use 
in securing confessions, it invites their use. As if this was 
not enough to secure the conviction of almost any inno- 
cent man the police choose, the presumption of innocence 
has been thrown to the winds. 


In 1988, some 136 men imprisoned in Jodhpur for 
more than four years without trial were suddenly dis- 
charged as some kind of gesture to Mr. Rajiv Gandhi's first 
visit to Punjab in three years. "That these men were no 
longer a danger to public security?" The obvious next ques- 
tion is whether there was any logic or evidence at all for 
their first detention as far back as June, 1984.2 


The TDA Act has also been used in Andhra Pradesh, 
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accompanied by much brutality, against alleged Naxalite 
activists and its all in character has come in handy for the 
Gujarat Government to suppress, trade union activity or to 
browbeat peaceful demonstrations against rises in milk 
price or electricity charges. At one time there were more 
than 2,000 arrests under the TDA Act in Gujarat. 


Special Courts the TDA Act have been established, 
apart from Gujarat, in Jammu and Kashmir, Haryana and 
Rajasthan. In the last named state, there have been several 
cases of arrest and torture and ill-treatment of tribals for 
whom the constitution is supposed to accord special pro- 
tective provisions. There is an increasing number of cases 
of tribals being deprived of their traditional lands in Gujarat, 
Maharashtra and Madhya Pradesh. 


In Bihar it is common place for Harijans to be de- 
| prived of their lands by mafia gangs employed by land- 
lords or by police action in collusion with landlords and 
Politicians. 

Deaths in police custody are being reported from 
all over India. When the provincial Armed constabulary in 
Ghaziabad have been called out to suppress the rioting in 
Meerut where their contribution had been the mysterious 
"disappearance" of at least .. arrested Muslims - and opened 
indiscriminate fire, causing at least 80 deaths, women and 
children among them. In 1988, Manipur Government had 
to reject the army explanation of an "armed clash" when 
14 unarmed villagers were killed as some form of reprisal.” 


Why do the police and other forces at the command 
of the authorities almost always get away with all manner 
of atrocities? One reason is that there is legislation in the 
statute book such as the National Security Act., the Terror- 
ist and Destructive Activities (prevention) Act and the 
Armed Forces (Special Powers) Act, which is without legal 
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safeguards for the injured citizen. The second reason is that 
the authorities themselves often give illegal orders and are 
thus not in the best position to enforce discipline.” 


The Untouchability (Offenses) Act of 1955 was in- 
tended to wipe out untouchability and the social disabili- 
ties arising out of it, by making its practice in any form 
punishable under law. But, the total number of cases regis- 
tered with the police from 1955 to 1970 were only 6778 for 
the country as whole, with only 1779 or 26 per cent of them 
ending up in conviction. 


As this act proved to be too weak inadequate to meet 
the constitutional requirement, in November 1976 it was 
amended and amplified as the Protection of Civil Rights 
(PCR) Act, 1955 with the resolve to totally eardicate un- 
touchability within five years of its implementations. But 
even this act has not fared any better. 


Data from PCR cases indicate the persistence of un- 
touchability in virtually all the states. This is especially so 
in Andhra Pradesh, Gujarat, Karnataka, Madhya Pradesh, 
Rajasthan, Tamil Nadu and sadly enough, even in 
Ambedkar's home state Maharashtra. The only state re- 
ported to be relatively free from untouchability (and from 
related atrocities against the SC(s) is West Bengal. 


Of the yearly average of PCR cases from 1977 to 
1985 only about 62 per cent of those registered with the 
police were "challenged" or filed before the courts; only 
about 31 percent of those disposals ended up in convic- 
tion. Stated differently, of the total cases registered with 
the police on an average not even 10 percent (including 
cases brought forward) ended up in conviction. 


If this all-India pattern is any indication of the poor 
performance of the PCR Act, data available for some of the 


‘ 
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states indicate that the variations at the state level have 
been mostly for the worse; Despite a relatively higher per- 
centage of ‘challenging’ by the police in at least two states 
(Gujarat and Karnataka) and despite a relatively higher 
percentage of disposals by the courts in at least one of them 
(Gujarat) and two others (Kerala and Tamil Nadu), in all 
the states most of the cases have ended up in acquitals. 
Stated differently, only less than 9 per cent of the cases 
before the courts and only less than 4 per cent of the cases 
registered with the police have ended up in conviction. The 
relatively smaller proportion of cases ‘challenged’ by the 
courts tend to magnify the proportion of convictions in 
Rajasthan. 


While the large number of cases pending with the 
courts is a reflection of the tardy judicial process, the larger 
number of cases ending up in acquittals is for other rea- 
sons as well. As the reports of the commissioner for SCs 
and STs indicate, these include the weak socio-economic 
condition of the victims and their witnesses defective in- 
vestigation by the police, ineffective or indifferent handling 
of cases by the prosecution staff, victims yielding to pres- 
sures promises, allurements, or intimidation, and the long 
drawn out trails which alone can discourage any victim 
from pursuing the case effectively. 


Though the cases cited above give some idea of the 
persistence of untouchability, they are too inadequate to 
bring out the real magnitude of this evil. For, more often 
than not most of the cases go unnoticed and unreported. 
The seventh report (1984-85) of the Commissioner for SCs 
and STs noted that quite a large number of the victims do 
not seek legal redress, and that though in states like Bihar 
and Orissa the problem of untouchability is acute, they have 
been reporting significantly lower number of cases com- 
pared to states like Tamil Nadu, Maharashtra, and 


240 Global Agenda for Human Rights East-West Context 


Karnataka. The reason for this is not for to seek. Economi- 
cally the SCs are still dependent of caste Hindus, and as 
such they do not risk approaching the police. 


A survey by the All-India Harijan Sevak Sangh con- 
ducted in 1970 in 1,155 villages spread over 12 states, dearly 
brought out the widespread practice of untouchability in 
the rural areas in terms- of denial of access to the SCs to 
wells, temples, hotels and restaurants, barbershops, laur- 
dries, and so on. That this evil practice still persists un- 
abated in many areas is evident from the subsequent re- 
ports of the Commissioner for SCs and STs. Stating that 
untouchability persists in one form or the other, particu- 
larly in rural areas, the eighth report (1985-86) of the Com- 
mission for SCs even in urban areas, especially In Andhra 
Pradesh, Bihar, Karnataka, Madhya Pradesh, Orissa, 
Rajasthan, Tamil Nadu, and Uttar Pradesh. 


Perpetration of Atrocities.” 


Closely related to the persistence of untouchability is the 
perpetration of atrocities against the SCs. The atrocity cases 
registered have continued to be relatively more in Bihar, 
Gujarat, Kerala, Madhya Pradesh, Maharashtra, Rajasthan, 
Tamil Nadu, and Uttar Pradesh. Of late, there has also been 
a considerable increase in number of atrocity cases in some 
states, especially in Gujarat Madhya Pradesh, Rajasthan, 
and Tamil Nadu.” 


Of the different types of atrocity cases registered in 
the whole country at least one fourth have involved griev- 
ous hurt, followed by arson, rape, and murder. The nature 
of disposal of these cases has not been any better: Data 
available for some of the states indicate that of the total 
atrocity cases for disposal by the police during 1985 only 
about 53 percent were channelled; that of the total cases 
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for disposal by the courts only about 5 percent were dis- 
posed of, and that of these only about 34 percent ended up 
in conviction. Stated differently, of the total cases for dis- 
posal by the police not even 10 percent (induding cases 
brought forward) ended up in conviction. The performance 
was especially poor in Karnataka, Madhya Pradesh, Orissa, 
Punjab, and Tamil Nadu. 


These cases again do not reflect the magnitude of 
atrocities; more so when contrasted against the recurrent 
press reports from different parts of the country about the 
crimes on the SCs. The reasons mentioned earlier for the 
PCR cases also apply to this and to the large number of 
cases pending with the courts and ending up in acquittal. 


As atrocities against the SCs are closely related to 
untouchability, their perpetration has to be partly explained 
by the persistence of untouchability and by the increasing 
resentment of the SCs against the social indignities ema- 
nating from its practice in different forms. These include 
denial of entry into public places of worship, discrimina- 
tion and differential treatment in hotels and tea stalls, re- 
fusal of service by washermen and barbers, and restriction 
on movement in certain localities, on wearing sandals, 
riding horses, and leading marriage processions through 
certain caste-Hindu localities. 


The other major factors listed in the various reports 
of the Commissioner for SCs and STs include envy of the 
caste-Hindus for the various welfare measures adopted by 
the government to ameliorate the socio-economic condi- 
tions of the SCs, the wide economic disparities arising out 
of landlessness, wage labour, bondage, nonpayment of fair 
share of agricultural produce to the SC sharecroppers, 
forced harvesting of crops, forced eviction of the SCs from 
their land and house-sites, dispute over nonpayment of 
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minimum wages prescribed by the state, and land disputes, 
especially as a result of land reforms and the redistribution 
of surplus lands. 


The reports also reveal that of late many of the atroci- 
ties committed have been by some of the affluent sections 
of the middly caste peasants the so-called backward classes 
(OBCs) who have been the major beneficiaries of agrarian 
reforms and other rural development programmes and of 
the resultant changes in the economic and political struc- 
ture in the villages. It is important to note that, as observed 
in the seventh report (1984-85) of the Commission for SCs 
and STs, the incidence of atrocities is relatively lower in 
states where literacy rates and economic development of 
the SCs are relatively higher. 


Closely related to the persistence of untouchability 
and atrocities is the existence of SCs and bonded labourers. 
As the second report (1979-80) of the Commission for SCs 
and STs noted, "bonded labourers represent the extreme 
situation of abject prostration of landless agricultural 
labourers in the rural economy". The 21 st report (1971-73) 
of the Commissioner for SCs and STs described the bonded 
labour system as follows; 


The prominent feature of the system is that a man 
pledges his person or sometimes a member of his family 
against a loan. Then pledger or his nominee is released only 
on its discharge. Until then the man himself or the member 
of the family is required to work for his creditor against his 
daily meals. Since he gets no money, he has to depend upon 
someone in the family to procure the sum required for his 
release and this, of course, is rarely available. The relation- 
ship lasts for months and sometimes years, occasionally for 
an entire life time and not infrequently follows the male 
heir. 
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The Bonded Labour System (Abolition) Act of 1976 
is intended to abolish this evil practice, and identify, free, 
and rehabilitate its victims of whom at least 80 percent are 
reported to be SCs and STs. But its implementation has not 
served this purpose so far. For one thing, under this act the 
terms bonded labour itself is defined in a limited sense. Of 
this the fifth report (1982-83) of the Commission for SCs 
and STs wrote. 


The very definition of the term ‘bonded labour' re- 
stricts meaning so much that its connotation excludes many 
who are virtually compelled but may not be forced to work 
as bonded labourers. It is particularly difficult to establish 
the element of force applied by the creditors with the result 
that many labourers are excluded from the meaning of the 
term though their condition is by no means better than that 
of others. Because of the apparent loophole in the law, in 
states like Bihar systems like "attached labour" cannot be 
brought under the purview of the Bonded Labour System 
(abolition) Act, 1976. Terms like "attached labour" are noth- 
ing but a euphemism for bonded labour. 


For another, the implementation of the act has been 
far from effective even to release and rehabilitate those 
bonded labourers who came under its purview. Conse- 
quently, in practice the system still persists in some form or 
another in many parts of the country. 


Data available in the eighth report (1985-86) of the 
Commission for SCs and STs reveal that as on March 31, 
1986 only about 2 lakhs bonded labourers were identified 
and freed, and of them only about 1.6 lakh (78 per cent) 
were rehabilitated. But if the estimate of bonded labourers 
in the country at about 22.4 lakh as made by a survey con- 
ducted in 1978 by the Gandhi Peace Foundation in col- 
laboration with the National Labour Institute is an indica- 
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tion, by its implementation the act has so far only scra tched 
the surface. Even going by the conservative estimate of 3.4 
lakh as made by the 32nd round of the NSS, the implemen- 
tation of the act has to cover a lot more ground. What is 
more, due to inadequacies in the rehabilitation scheme and 
lack of follow up action, even the freed bonded labourers 
are either back in or on the verge of further bondage. Of 
this, the fifth report (1982-83) of the Commission for SCs 
and STs wrote: 


Rehabilitation measures in many cases do not ap- 
pear to be sufficient or are adopted unimaginatively. One 
of the reasons for unimaginative rehabilitation is that due 
., to poverty, illiteracy and economic backwardness, freed 
bonded labourers are not in a position to exercise option 
and preference for a particular scheme of rehabilitation. In 
such a situation the field functionaries have to decide for 
themselves the role of freed bonded labourers, taking a de- 
cision about what would be the form of rehabilitation. 


As examples the report pointed out that in cer- 
tain landbased schemes the agricultural land allotted 
was too inadequate for the maintenance of a family, and 
that sometimes such land itself was sallow and unfit for 
cultivation. 


Monitoring Human Rights 


There is no specific bodies to monitor and report on hu- 
man rights in India. The NGOs have rendered service, do- 
ing what they can with pitiably meagre resources. The courts 
have an important but limited role. Institutions like the 
Commission for SCs and STs and the Municipal Commis- 
sion have been more pious than purposeful, and the Lok 
Ayuktas are more concerned with administrative griev- 
ances than human rights. 
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Human Rights Activism in India” 


This new trend in human rights activism in India effec- 
tively illustrates the limitation of the conventional con- 
cept of human rights as rights of individual members of 
the 'civil space' for the enforcement and protection of 
rights of individual citizens in by and large restricted to 
the politically and economically organised sectors of the 
society, the liberal and legalistic concept of human rights 
is proving to be of limited utility for those without en- 
titlements and outside the organised sectors. They have 
to create new political and civil spaces by converting 
their needs for survival and development into political, 
economic and cultural rights not only as individuals but 
as collectivities. 


Recent human rights initiatives by various action 
and struggle groups have taken the form of the organisation 
and empowerment of the tribals, the delits, the rural poor, 
and women. The hope is that, through such organisation, 
they will express their needs and press their claims, not as 
passive subjects, but as selfconfident citizens advancing 
their legitimate rights to survival and well being. These initia- 
tives have been a major factor in the expansion of the hu- 
man rights movements in India. 


According to these action and struggle groups, the 
state is not the only adversary. So, too, are the local power 
structures, the global patterns of dominance the multina- 
tionals, with all of whom the state has often been a col- 
laborator. In this view, such collaboration has led to an 
elitist model of development and to a politics in which the 
vast numbers of impoverished populations are treated as 
"untouchables", when they are 'touched' by the so-called 
development efforts of the state, they are usually adversely 
affected. 
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Thus, the human rights movement in India has 
moved beyond civil liberties issues an has entered the 
struggles of the populations victimised by the current mod- 
els of development and politics. The movement now as- 
sumes that human rights issues are involved, not only when 
the state infringes a particular right of a citizen, but also in 
all situations which prevent individuals, or groups of people, 
from staking their rightful claims to public resources, 
through organisations struggle and movements. 


The experience of 70s, especially that of the Emer- 
gency, has played a crucial role in the development of this 
perspective. 


This new trend in human rights activism in India 
effectively illustrates the limitation of the conventional con- 
cept of human rights as rights of individual members of 
the civil society, since the use of ‘civil space’ for the enforce- 
ment and protection of rights of individual citizens is by 
and large restricted to the politically and economically 
organised sectors of the society, the liberal and legalistic 
concept of human rights is proving to be limited for those 
without entitlements and outside the organised sectors. 
They have to create néw political and civil spaces by con- 
verting their needs for survival and development into po- 
litical economic and cultural rights not only as individuals 
but as collectivities, 


It is in this concept that the new thinking on hu- 
man rights issues is taking place in India. New issues is 
taking place in India. New issues are being identified 
and new strategies of action are beeing devised by vari- 
ous action groups and people's organisations. These 
groups and organisations are not single issue 
organisations and may not be identifying themselves as 
human rights organisations. 
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Asian Human Rights Policy 


Several Asian governments notably Singapore, China, In- 
donesia and Malaysia, have set forth an "asian concept of 
human right". In its most basic version, this concept holds 
that economic development has to precede the full flower- 
ing of political and civil rights, that Asians place greater 
value on the hormony of the community than on individual 
freedoms; and that individual standards on human rights 
in accordance with their history, culture, political system, 
and level of economic development. The emergence of this 
concept is important because of the degree to which it has 
illustrating a fundamentally different set of values, and 
because it suggests ways in which some Asian governments 
see the relationship between development and human 
rights.” K 


Yet on closer examination, the initial promises of 
this concept are contradictory. The first suggests that the 
exercise of individual rights will naturally emerge from eco- 
nomic development; the second suggests that even in de- 
veloped Asian societies, stability and order will be more 
highly valued than the protection of individual rights. 


An Indonesian official echoes the Chinese position 
on rights: "Most of the Asian countries also happen to be at 
the level of development which necessitates the accordance 
of priority to the fulfillment of the most basic rights of 
peoples, such as the eradication of illiteracy, the alleviation 
of poverty, the improvement of health and the creation of 
employment opportunities. After all, how can one express 
one's opinions freely if one is illiterate; how can one really 
enjoy the right to property if one lives well below the pov- 
erty line, and how can one join in labour associations if 
one is unemployed?"” 


There are two flaws in this argument. The first is 


248 Global Agenda for Human Rights East-West Context 


the idea that the ability to exercise or enjoy basis civil rights 
depends on economic status on level of education (imply- 
ing that illiterate farmers can have no opinion on govern- 
ment actions that directly after their lives). The second is 
the suggestion that governments will be able to alleviate 
poverty and uphold other economic rights most effectively 
without a free flow of ideas on public participation in the 
decision making process. 


The expansion of the right of the individual to be- 
have or misbehave as he pleases has come at the expense 
of orderly society. In the East the main object is to have a 
well-ordered so that every body can have maximum en- 
joyment of his freedoms. This freedom can only exist in an 
ordered state and not in a natural state of contention and 
anarchy.’ 


Bilahari Kausikan, another Singapore an govern- 
ment official, has elaborated on how "good government", 
even in a developed society, requires certain restrictions on 
rights to preserve order.” 


These include arbitrary detention, when necessary 
to deal with military rebles on religious and other 
exteremists curbs on freedom of expression to avoid fan- 
ning racial tensions or exacerbating social divisions and 
"draconian laws" to break up the power of entrenched in- 
terests, such as carrying out land reform for example. 


That view is certainly antithetical to the idea that 
individual civil and political rights will naturally expand 
as economic development proceed's the curbs kausikan sug- 
gests have little to do with econorpic status. But it also il- 
lustrates the problem with an already authoritarian gov- 
ernment making decisions about what rights to restrict and 
why, who is to say when arbitrary detention becomes "nec- 
essary", on what constitutes an "extremist" (a label that has 
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sometimes been applied indiscriminately to those who op- 
pose a government as was the case with the social workers 
and church figures arrested in Singapore in 1987 and 1988? 
Who will judge whether a newspaper article or speech 
incites racial violence or merely calls for an end to govern- 
ment discrimination against an ethnic group? Who is to 
say whether "draconian laws" serve to substitute one set of 
"entrenched interests" for another, as in Marcos's Philip- 
pines or Suharto's Indonesia?"* 


Authoritarin Administration 


Many scholars of Asia, who unlike Asian officials, have no 
direct political interest in the subject, have argued for a 
variant on the "development first" proposition: that a cer- 
tain degree of authoritarianism-suppression of political 
parties and protection of the state from the hard pressures 
of competing interest groups-was necessary to make the 
hard political and economic decisions that produced the 
region's spectacular growth. It would be hard to argue that 
this suppression on political rights required the violations 
of civil rights that occurred under Asia's authoritarian ad- 
ministrations, such as the widespread political arrest, tor- 
ture, and summary executions of the Park Chung Hee and 
Chun Doo Hwan year in South Korea or the first two de- 
cades of Suharto's New Order in Indonesia. But without 
channels to criticize the government and hold police and 
military accountable for abuse, there is no check on such 
excesses save innate benevolence.” 


Another flaw in the argument that authoritarianism 
may be essential to growth is that it ignores the possibility 
that factors other than authoritarianism may have been 
equally important in producting economic achievement. As 
an Economist once pointed out, "If dictators made coun- 
tries rich Africa would be an economic colossus". It may 
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well be that earlier moves toward democratization would 
have produced greater economic gains for Taiwan and 
south Korea, or that Singapore and Indonesia could grant 
a greater measure of political and civil rights without dam- 
aging, and perhaps ever enchancing, their ability to guar- 
antee social and economic rights. 


The Middle Class Vanguard 


Many western policy makers suggest that if economic 
growth is allowed to continue unhampered, human rights 
protection will take care of itself through the growth of the 
middle class and the demands it will make on the political 
system for democratization. It is a muddled argument in 
many ways, not least because it appears to equate demo- 
cratic forms of government with protection of rights; which 
is not always the case. The argument, however, as so per- 
vasive, especially as "commercial diplomacy" by many 
Western countries in Asia intensifies, that it is worth ex- 
amining in more detail.” 


Passing of Traditional society. According to 
Lerner, urbanization leads to rising literacy and literacy 
to increased media exposure and then participation in 
the political process. The model evolved in the west is a 
historical fact", Lerner argued "That same basic model 
appears invirtually all modernizing societies on all con- 
tinents of the world regardless of variations in race. 
Colour (or) creed...” 


Worker Rights Become The Biggest Human Rights Issue In Asia 


The idea that development brings human rights improve- 
ments further eroded if the situation of a prominent group 
of South Asian-industrial and service workers-is examined 
in more detail. 
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Worker rights may soon become the biggest human 
rights issue in Asia, and one of the most divisive. It is 
directly tied to the economic strategy in many Asian 
Countries using the attraction of low labour costs as an 
incentive to foreign investors. It symbolizes the social 
transformation and dislocations taking place in Asia; the 
flow of workers from rural areas into cities: The declin- 
ing place agriculture in the GNP of many countries; the 
cHanging role of women (especially with the importance 
of women workers in key export oriented industries such 
as garments shoes, toys and electronics); and the inter- 
nationalization of markets in the region. 


Worker rights are also highly charged politically. 
Asian government see them asa disguised protectionist tool 
used by the North against the South and North-South lines 
came out clearly in the discussions over worker rights in 
the talks leading to the creation of the World Trade 
Organisation. At the same time, many nongovernment or- 
ganizations (NGOS) in the region see intention to worker 
rights as symbolic of the collusion between their govern- 
ments and the west in the interest of higher profits. Con- 
cern over worker rights in Asia has become a major issue 
for labour lobbies in developed countries; in the United 
States there are more economic sanctions written into law 
for violation of labour rights abroad than perhaps for any 
other kind of abuse. * 


Forced labour particularly in the form of dept bond- 
age, is also an increasingly important issue across Asia, 
South Asia as economic development proceeds. If wages, 
working conditions and the right to organize are the sa- 
lient issue of urban (in banizing) Asia, forced labour is more 
of an issue the plantations, mines, and timber concessions 
of the region often involving upland indigenous peoples, 
and among migrant workers. 
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The increase in human trafficking that has followed 
trading routes in Asia also leads to a form of forced labour.” 
It also gives rise to complacency among United States cor- 
porations, who point with pride to the work place condi- 
tions in their own joint ventures and plans and compare 
them favourably with those set up by their Asian Counter- 
parts. But growing worker discontent is likely to have ef- 
fects that go beyond a single plant, and it is surely in the 
interests of the United State Corporate Community to ad- 
dress worker rights issues that go beyond the work place. 


A Human Right Policy Long Term Development and Abuses” 


Where does all this leave West policy? The consequences of 
economic growth for human rights in Asia have clearly 
been complex. Growth has altered the human rights agenda 
of NGOs and governments but that the impact of growth 
on human rights practices has not always been positive. 
Likewise there is no single set of policy tools; that the U.S 
on other development countries can bring to bear to ad- 
dress human rights abuses in the region. Each country's 
situation is different and no generic policy ("democratic 
enlargement" or "commercial diplomacy") will work across 
the board. 


The tools available to any country to curb human 
rights abuses in another are limited. On the incentive side, 
they can include long term programs. In support of the 
rule of law, training of legal scholars an practitioners, edu- 
cational exchanges and other development programs. They 
can include support for NGOs and in some cases facilita- 
tion of trade and investment. They can also include ending 
whatever punitive measures may have previously been 
imposed. On the punitive side they can include stigmatiza- 
tion through for example, public condemnation, publica- 
tion of reports or participation in UN resolutions, diplo- 
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matic demarches refusing to engage in high level visits, call- 
ing in another country's ambassador to express concern on 
recalling ones own temporarily (or) as in the case of Burma 
failing to appoint one). Or breaking off diplomatic relations 
altogether. The threat or imposition of economic sanctions 
is the most obvious, if the most problematic, punitive mea- 
sure; this can include with holding loans at international 
financial institutions, withholding aid, banning commer- 
cial sales of certain products, or imposing a selective em- 
bargo."! 


The Indonesian President Sukarno did the same to 
the United State from a position of total economic collapse 
in 1964, and we can find similar examples of nationalist 
reactions from Japan and China in the nineteenth century. 
We can also find numerous examples of the same coun- 
tries responding too economic pressure on human rights in 
the two years. When threatened by the United States with 
the revocation of traiff benefits under the Generalized Sys- 
tem of Preferences (GSP) program because of violations of 
worker rights in 1993, the Indonesian government did not 
reject the pressure, instead, it responded with a series of 
legal reforms, as yet unenforoced, and a significant rise in 
the minimum wage. Similarly, as long as it believed the 
threat from the United States was credible, China responded 
to the pressure exerted by the MFN debate by realising some 
prisoners and entering into negotiations with the Interna- 
tional Committee of the Red Cross Over access to its pris- 
ons. All the region's countries have also responded to eco- 
nomic pressure exerted over issues like intellectual ae 
erty rights without engaging in retaliatory measures © 
nationalist posturing. 

One impact of Asia's economic power on United 
States policy, ea mo has been less to crore m va 
of Asian governments to withstand the west 
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dermine the will of the west to exert pressure in the first 
place. To the extent Asia is seen as a growing market, a 
boost to the United States economy; and a source of Ameri- 
can jobs, Commercial diplomacy from the commerce De- 
partment has to a large extent supplanted the human rights 
diplomacy of the State Department and Congress. For the 
moment, trade rights supremeand any effective human 
tights policy is going to have to be linked to trade, whether 
it means using major government sponsored corporate vis- 
its, such as Commerce Secretary Brown's trips to Bejjing in 
1994 and New Delhi in 1995, or building human rights 
Provisions into major trade agreements. The human rights 
trade linkage does not necessarily mean economic sanc- 
tions, which are increasingly seen as counter productive 
not only by the corporate community, by senior members 
of Congress, but by many in the human rights community 
as well. But neither does it mean that visiting repressive 
countries to conclude business deals will itself result in posi- 
tive change the murkiness of the relationship between eco- 
nomic growth and human rights should make that clear' 


Asian governments perceive (correctly) a lack of 
domestic consensus on human rights, and the lack of any 
will on the part of the United States too fight abuses in 
countries that are or have the potential to be important 
trading partners is understood in Asia as the total collapse 
of American human rights policy. Whatever one thought 
of the MFN debate-and there were valid concerns about 
substance and style. The precipitate backing down of the 
United States and the way in which delinkage was couched 
produced reactions of dismay from Asian human rights 
activists from Sri Lanka to Japan, and thinly disguised 
chortles of triumph from Asian governments. It is difficult 
to believe that any human rights - related economic threat 
by the United States against an South Asian Country would 
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be taken seriously now because the will to carry through- 
out is so obviously missing. 


The Recommendations 


What then are the Elements of a Good Human Rights Policy in 
South Asia? 


It should be rooted in the international framework for pro- 
tection of human rights and be justified as much as pos- 
sible in terms of international law rather than Western 
Values. This means that the United States must make a 
concerted effort to obtain ratification of the major interna- 
tional human rights treaties to which it is not yet a partly, 
such as the International Covenant on Economic, Social 
and Cultural Rights. It also means that human rights should 
be rhetorically delinked from democratization programs. 


It should make as much use as possible of exist- 
ing international human rights agencies and develop 
multilateral coalitions to press governments that abuse 
human rights to invite the UN's “thematic mechanisms" 
to vi si t, investigate and make recommendations. These 
mechanisms include the working group on Arbitrary 
Detention; the working group on enforced and Invol- 
untary Disappearances; the Special Rapporteur on sum- 
mary and arbitray Executions; and the Special Rappor- 
teur on Religious Intolerance. Visits by the member of 
the Committee on Economic, Social and cultural Rights 
should also be encouraged. Multilateral pressure on 
countries with extensive political imprisonment to grant 
access to the International Committee of the Red Cross 
would also be useful. Japan would be more likely to join 
such efforts than to take part in the imposition of eco- 
nomic sanctions, but it will still take time, resources and 
political will to put together an effective coalition and 
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keep up the pressure beyond the UN visits, if indeed 
they take place, to the implementation of the recom- 
omendations.* 


It should include development efforts to promote 
the rule of law, as long as those efforts do not serve more to 
enhance the legitimacy of abusive governments than to 
strengthen their legal systems. 


It should pay increasing attention to human rights 
and development issues, ensuring the political civil and so- 
cial economic rights are treated as indivisible that bilateral 
and multilateral aid, trade, and lending policies are consis- 
tent with human rights principles; and that groups that 
are particularly vulnerable to the negative impact of eco- 
nomic development, such as workers, be given high prior- 
ity. 

Multilateral efforts should not be taken as a substi- 
tute for bilateral measures, and the latter should include 
criticism of human rights abuses, both private and public. 
However much Asian government may resent being pub- 
licity stigmatized. Public criticism serves as both a form of 
pressure and a message of support to those within a coun- 
try who are working for human rights. That criticism can 
take the form of anything form public statements at donor 
meetings to comments at regular, State Department brief- 
ings to avoidance of high-profile meetings with represen- 
tatives of the country in question if the gravity of human 
rights abuses warrants. 


The increasing economic importance of Asia means 
that the U.S administration should increasingly look to the 
private sector as a partner in supporting human rights ini- 
tiative, but it needs to lead, not follow, corporations in de- 
fining what those initiatives should be. Businesses need to 
have more exposure to the human rights, labor, and envi- 
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ronmental NGOs working in the countries where they have 
commercial interests and try to understand their concerns. 
Trade attaches at American embassies in Asia should be as 
well used in human rights issues as their colleages who are 
directly responsible for producing the State Department 
annual report on human rights, and they should be pre- 
pared to introduce potential investors to appropriate NGOs 
for discussions on specific regional issues.“ 


A human rights policy should not be tailored to con- 
siderations of what is acceptable to Asian governments, 
since human rights criticism in any form really is. Efficacy 
in securing human rights improvements is one test of a good 
policy but not the only one; there are situations where abuses 
may be so grave that strong unilateral action is appropri- 
ate simply to send a message, even if tpe prospects for end- 
ing those abuses are slim. 


A good policy would be sensitive to the concerns 
and priorities of human rights groups and activists within 
a country, to the extent that these can be accurately as- 
sessed. 


International pressure on human rights remains 
essential, as long as one is clear about ends and means. The 
aim of a human rights policy should be limited and specific 
not to overthrow a government or change a political sys- 
tem, but to stop-or at least reduce violations of rights clearly 
set forth in international agreements. A human rights policy 
that aims at long-term development and ignores ongoing 
abuses does not deserve the name. 
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Conclusion 


Human Duties Human Rights and Human Needs in the East west 
Context 


Our civilization is now in the transition 
stage between the age of warring empires 
and a new age of world unity and peace... 
We must not however delude ourselves 
that this transition phase of our civiliza- 
tion will be easy. Some Politicians are still 
haunted by atavistic dreams of Empires 
and hate the thought of submerging any 
of their absolute Sovereignty in a world 
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government. 


Lord Boyd Orr: 
From his Nobel Peace Prize 
Lecture, 1949. 


"HUMAN duties! and 'human rights' are the means for and 
ends of fulfilling the fundamental and non-fundamental 
‘human needs'. Both human duties and rights are the pre 
and after conditions of human needs and both of them meet 
at the synthetic goal or object of needs satisfaction. From 
the economic point of view, human duty is means or pro- 
duction oriented; and human right is goal or distribution 
oriented. Absence or excess of either of them is bound to 
create social imbalances. From the political point of view, 
human duty has got the essence of mobilisational functions 
and elements and human right contains the aspects and 
prospects of participatory functions. From the social stand- 
point, human duty is a part of social or collective duty and 
human right is an integral part of social or collective right, 
where both the duty and the right are complementary to 
each other. ! This distinction arises, of course, under the 
condition when both of human duty and right are to be 
understood as individual duty and right. Under the condi- 
tions of class and structural violence, the contradiction be- 
tween the social duty and the social right may generate the 
relationship of confrontation between the classes of 'more- 
haves' and 'less-haves' or ‘have-nots’, or between the social 
elite and the common people? 


Human needs and rights are the two integral basics 
to satisfy the needs which are expected to be equal to gen- 
erate both the individual and social equilibrium which un- 
der the combination can meet the requisites of the human 
needs in the best possible way. Social and human develop- 
ment, which consists of both social production and social 
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distribution, is also confronted with the distinctive types of 
development and orientation and action. There can be dis- 
tribution oriented social development and production ori- 
ented social development. The foundation of the distribu- 
tion-oriented social development is human rights, while the 
essence of production oriented social development is hu- 
man,rights, while the essence of production oriented social 
development is human duties? i 


While there is a difference between human needs 
and human desires, there can also be seen a difference be- 
tween human duties and human rights. Considering the 
objective conditions, there has to be a ceiling on both hu- 
man rights and human duties. If human rights exceed the 
ceiling of human needs at the sufficiency level and human 
duties, it is bound to create unequal human relations, that 
of more haves and less-haves, whose ultimate result is ex- 
ploitation by the more-haves of the less-haves. If the hu- 
man duty exceeds the ceiling of human needs and human 
rights, its is bound to create the starta of more-haves with 
less work and less-haves with more work. Its ultimate re- 
sult is structural violence. 


From the philosophical point of view, both human 
needs and needs-satisfaction from the structure of the hu- 
man society and both human duties and human rights be- 
come the bi-dimensional superstructure. 


While needs being the prime objective, needs-satis- 
faction becomes the prime human and societal goal. In this 
whole socio functional process, human duties become the 
implementative means and human rights attain the char- 
acter of both the participatory means and beneficiary ac- 
tors. We would like to explain and elaborate their inter- 
relationship as well as interaction from different angles and 
perspectives, as follows:* 
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Table- II 
Prespective — Ends/Goals or Implementative Participatory and 
Objectives Means Beneficiary Means 
Societal Needs and Needs Human Duties Human Rights 
Satisfaction 
Economic Consumption or Production of Right to work 


use at the normal socially-necessary (i.e employment) 


sufficiency level goods and and equitable 
services distribution 
Political Equal and Mobilisation Participation 


Equitable sharing 


It is worth mentioning, again, that all the above goals and 
means as well as duties and rights are limited to the bound- 
aries of basics. The non-basic human rights, which follow 
the basicihuman rights are mostly of the non-material char- 
acter. Their utility and satisfaction being of secondry aae 
ture, we would like to characterise them as the non-basic 
needs and so the human duties to implement them can also 
be characterized as non-fundamental. We are mentioning 
these distinctive features at the very beginning because of 
the reason that they will constitute the premises of the study. 


As a matter of fact, from the standpoint of global 
Socio economic development and distribution of the effects 
of development as regards the human needs and rights the 
world can be divided into two: North and South. On a sys- 
temic basis, the North can be further subdivided into two: 
East and West. The main difference between North and 
South is the difference of over-satisfaction and under satis- 
faction of the general human needs and rights and the pre- 
dominant difference between West and East is, generally, 
of the under-satisfaction and over-satisfaction of the basic 
and non-basic human needs and rights. In the study, along 
with bringing out the controversial and differential aspects, 
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we shall also try to throw some light as regards the alter- 
native means of how to materialise them, so that the ben- 
eficiaries, the common people, irrespective of the system 
basis or development standard, can enjoy them. 


Human Needs and Human Rights 


The most basic of all the human tights is the right to life 
and live and all the other types of human rights are related 
to this very basic.® According the renowned historian 
Toynbee: 


The right not to be killed deliberately is the 
primary right. If one has been killed. One 
has been deprived, in the act, of the Possibil- 
ity of benefiting by other rights. However, 
the other basic human tights, which the right 
to life brings into play, are hardly less pre- 
cious than the right to life itself is. There is, 
for instance, a right not to be allowed to die 
of starvation or of exposure to the elements, 
Short of' these extremes, there is a right not 
to go hungry, and not to be driven to dwell 
in housing that is not weatherproof and not 
sanitary, or that is over-crowded. There is 
also a right no to be parted forcibly from 
other members of one's family. These rights 
are all negative, but there is also the Positive 
right to be given full Opportunity for culti- 
vating personal ability of any kind, in order 
that it may be used for society's benefit as 
well as for one's own. In practical terms, 
everyone has the right to the best education 
from which his ability will enable him to 
profit, and the right to be given the best kind 
of work for which he is qualified by his abil- 
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ity and his education. 


Basic human needs are the prime or immediate needs like 
food, housing, clothing, health amenities and basic educa- 
tion and so they are, generally, material and, at a given 
time, absolute. The basic human rights are also primordial, 
material and absolute because they are necessary to satisfy 
those basic needs. The denial of both of these types of basic 
human needs and basic human rights to anybody, irrespec- 
tive of the system or geographical territory, can be termed 
as the most fundamental crime against humanity. The non- 
basic human needs and human rights are the needs and 
rights of the second stage and hence non-immediate. Hu- 
man desires, generally, include the demands for comforts 
and luxuries, which are in excess of basic needs and basic 
rights of mankind. We would like to term them as the ‘over 
basic needs' and ‘over-basic rights'. Here arises the ques- 
tion as to when are those in excess of the basic human needs 
and human rights whether should we characterise them 
as human rights or not. The desire for the achievement of 
comforts and luxuries, in the entire social context, presup- 
poses the creation of conditions for a part of the society at 
the cost of the other part of the society. Ultimately it gener- 
ates social discrepancies. So it is a partial right, being a right 
only for a particular strata of the society and that is why 
we cannot characterize human desires as human rights. 
But the desires of some people to have comforts and luxu- 
ries, which cannot be assured to the whole society, cannot 
be called human rights.” 


The comforts, which are not basic needs but which 
make human life and mode of living more convenient, may 
be allowed (a) only when the essential basic needs are sat- 
isfied and (b) when the same can be attributed to each 
member of a particular society. Otherwise it will create 
structural violence and social imbalances if a part of the 
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society enjoys it at the cost of the rest of it. Social life and 
the society's functions do not proceed in a monolithic or 
homogeneous modelled way. Some variations do always 
take place there. But the attention and the measures are to 
be taken in such a way that (a) these variations do not go 
beyond the goals of equality and equity; and (b) the limits 
should neither fall below the basic needs-based established 
level of floor, nor be allowed to cross the maximum level of 
ceiling. è 


As mentioned earlier, no rigid concept and action 
can be imposed on social life and functions. The main ob- 
jective behind the floor-ceiling concept of measurement is 
that (a) it is based on the considerations of both equality 
and equity: and (b) it does away with considerations of 
over sufficiency and under-sufficiency as well as over-de- 
velopment and under-development of the goods and ser- 
vices entering into human needs, 


There is an effort to develop the idea in the West 
that what are comforts and luxuries in the South are the 
basic needs in the West. The use of personal cars, bigger 
and more comfortable houses, more clothes, more health 
amenities and higher education is being cited as the object 
of essential human needs in this part of the world. The 
foundation of these ideas is based on the lame excuse of 
over development. In some of the socialist countries also, a 
trend of such sort of Over-consumption of goods and ser- 
vices of a certain social strata can be found. This practice, 
however, lacks the very elements of equality and equity 
related to both human needs and human rights. Why had 
it to over-centralise functions and responsibilities? People 
being given the rights, they can solve the problems of their 
needs. As long as the attribution of human rights is utilised 
as the tool of maintaining the relationship of control, the 
existing social discrepancies will never disappear. 
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The fundamental human needs and human rights 
do not and cannot basically differ on the North-South and 
East-West axis. The differences or needs can only be ob- 
served in the difference in physionomical structure and geo- 
climatic situation of the countries. For example, a tall man 
needs more food and clothes than a shorter one.. Similarly 
a resident in the cooler zones needs more calories and pro- 
tein as well as more warmer clothing's and means of en- 
ergy for protection of body and health than a resident in 
the tropical, subtropical and temperate zones. These needs 
are essential ones and hence should be treated as human 
rights.’ 


It is the global experience that if an individual, a 
social stratum or a class possesses or enjoys more economic 
rights, he or it can possess or enjoy more human rights. If 
such economic rights are protected by political and secu- 
rity (military) rights and measures, they become class and 
monopoly rights. The legal or juridical as well as institu- 
tional protection can strengthen the further. Under such 
circumstances, these rights become the rights of a class, or 
a stratum, or group rights going far beyond the human 
rights, while these rights are used as the rights to exploit 
and subjugate.” 


Liberty, equality and fraternity were the three prin- 
ciples of human rights of the French Revolution. The term 
‘liberty’ is being used now for lassies-faire by a group in 
the West. The word ‘equality' functions constitutionally 
in almost all the countries of the world, but not institu- 
tionally. forgotten. The meaning of the word 'fraternity' 
is almost. 

Liberty, equality and fraternity are both human 


needs and human rights since they are necessary for the 
maintenance, development and progress of a society. In 
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both the collective and individual dimensions, where indi- 
vidual is to be understood as an equal part of the collective, 
the principles of liberty, equality and fraternity represent 
the best form of human needs and rights, provided they 
are given the character of horizontal or decentralised de- 
mocracy. If these rights are individualised and attributed 
the character of vertical or centralised democracy, they lose, 
both collectively and separately, their essence strength, and 
functions. Both the class and structural violence in the South 
do not permit the equal and equitable functioning of these 
needs-based human rights in the underdeveloped South. 


The West is more inclined to use the principles of 
individual liberty, individual equality and individualised 
or interest-based fraternity. The individualised functional 
process of the same is giving birth to unequal human 
and social relations. Some countries of the East give more 
stress on the collective meaning and functional utility of 
the same, under-stressing the case of the equal and eq- 
uitable social individuals. Hence, human rights of the 
above type have taken the form of human duties for the 
social majorities. 


The philosophy of human rights is closely linked to 
freedom and liberation. The conceptual premises of the 
same in the North South, or more precisely, in the West- 
East-South context, is given below, which will help to un- 
derstand their differences in attitudes and realities." 


Table - III 

-ra 

West East 
It fundamentally means the It is social phenomenon 
freedom of individual will 
and wish 
Its basic notion is to be one's it is considered as linkage to funda- 
own self mental necessity. While freedom is a 


congnized necessity 
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South 


Freedom, as human right, is considered to be free from 
class and structural violence, dependency and 
exploitation. 


It is meant to be freedom from hunger and the lack/ 
shortage of the basic needs-satisfying goods and services. 


It is considered as both the social and individual 
phenomenon. On some aspects, both of the East and'the 
South agree that: 


(a) as, human right is a social phenomenon, it binds the 
social beings to human duties to meet the right-based needs; 
(b) in order to meet the urge of freedom of meeting the 
needs, the social beings are to be bound by the instincts of 
human duties (otherwise, the rights cannot be materialised); 
and (c) the individual will and wish can be absolute and so 
give scope for both the class and structural violence. If the 
individual will and wish are to be limited to the very basics 
and the normals, the above class and structural violence 
can be avoided. 


On one aspect the West and the South do have some 
similarities: To be one's own self is an individual human 
right which should not be much neglected an tightened, 
provided it does not proceed to egocentric development. 
This right gives the appropriate and best possibilities to an 
individual to develop his own aptitudes and talents to con- 
tribute towards human development..” 


So, the freedom or liberation ‘of whom’ and 'for what! 
should constitute the essence of human rights and the ba- 
sic point of departure towards human duties. 


Human Needs and Human Duties 


Human needs not only create the demand for human rights 
but also generate the instincts of human duties. Social and 
human needs cannot be satisfied unless socially necessary 
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goods and services, material and immaterial, are created. 
This creation is the result of human duties, Therefore, the 
needs-based human duties are the essential conditions for 
needs-based rights. Human duties imply the right to work 
for every social member of the economically-active age 
group. It also implies the interaction of willingness to work 
on the one hand and direct involvement in production of 
willingness to work on the one hand and direct involve- 
ment in productive and creative work. on the other hand. 
This fundamental social process is to be understood as the 
function of two factors, one depending on the other and 
also supplementing the other. 


In the West, human needs had been allowed to over 
develop; and in the East, the basic needs were allowed to 
grow though at a much slower rate, while the non-basic 
needs were not allowed to grow much. The under-devel- 
oped South experienced maldevelopment in this respect, 
in which the needs of the social elite were allowed to grow 
and the needs of the masses underwent the process of 
marginalisation leading to both the relative and absolute 
pauperisation. Because of technological and economic over- 
development, the basic human duties are not functioning 
properly in the west.! In the name of patriot and national 
socialism in certain countries of the East, human duty is 
being over-used or, in other words, is being utilised in ex- 
cess to human needs and rights. 


The South is exactly mal-developed in respect of 
needs-based rights and duties. In this under-developed 
world, the social elite or the top 5 to 10 percent social mem- 
bers enjoy more than the needed social and human rights 
with minimum or no performance of social duties. The so- 
cial majority, here, who live at the under-sufficiency level 
is urged to perform more social and human duties with 
denial or minimum grant of social and human rights. This 
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picture of co-existence of two counter-distinctive aspects 
in the social, economic and political process of the devel- 
oping societies does not hide the character of class violence, 
in spite of the fact class struggle is passive and immature 
there. The performance of the individual and social duties 
and rights, related to average individual and social needs 
(both of the essential basics and non-basics), in the West- 
East-South triangular axis, can be presented as follows: 


Table-IV 
Fulfillment of Human and Social Duties and Rights ‘*" 
(based on needs-satisfaction) 
Social-Economic Individual Social or Individual Social or 
and Political Duty Collective Right Collective 
System Duty Right 
lt ee eet tt 
West (over-develo- 
ped and developed 
capitalist countries) less less more less 
East (developed and 
developing socialist 
countries) more more less more 
South (under 
developed countries) _less 1 less 1 more | more | 
more? more? less? less? 


a E S 
Notes: 1. for the social elite 


2. for the social majority or the masses 


This scheme is made on general and average appreciation. 
There are people of 'more-haves' and 'less-haves' in all the 
above three systems with percentage variations. On that 
basis, we can divide the people of each country into three 
categories: (a) over-sufficient (above needs); (b) sufficient 
(level of normal and average needs): and (c) undersufficient 
(below-needs or under-sufficient). 


We know that mobilisation is more duty-oriented 


278 Global Agenda for Human Rights East-West Context 


and participation is more right-oriented. But if we look at 
the functional behaviour of both mobilisation and partici- 
pation, we can appreciate that mobilisation is more means- 
oriented and participation is more ends-oriented. Where 
do the countries, in general, belonging to these three worlds, 
stand from the standpoint of functional behaviour of both 
the mobilisation and participation? We would like of put 
the answer as follows: 


Table- V 
Worlds Duty level Right level 
West Below-average Over-average 
East Over-average Below-average 
South Below-average! Below-average! 


Note: (l) Because of mal-developmental structure of the society. 


Class and Structural Violence of Human Rights and Duties 


There can be seen two types of opinion and hence tow 
schools for thought as regards human rights and duties, 
and processing of the functions or actions or mobilisation 
and participation. We term them as: (a) the school of het- 
erogeneous processing; and (b) the school of homogeneous 
processing. The liberalists belong to the first school of 
thought and the Marxists to the second. The point of de- 
parture for the liberalists or the school of heterogeneous 
school of human rights and duties is the existing stage or 
state of development level and process which they do not 
want to disturb violently. They opt for evolutionary pro- 
cess in order to obtain voluntary or nonviolent reforms 
through humanitarian appeals and voluntary change of 
hearts. In essence, therefore, they deny the importance, role 
and action of class struggle and, thus, the objectives of 
classlessness and structurelessness. On the contrary, the 
adherents of the homogeneous school of thought or the 
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Marxists, because of their basic goals of classlessness and 
structurelessness in the social structure and functioning, 
opt for homogenization of the human rights and duties. In 
order to achieve the above goals, under the conditions of 
class and structural societies, they favour the importance 
and action of class and structural struggle. The main dif- 
ference between both these two schools lies in the fact that 
the liberalists base their concept and action on voluntary 
equity, while the Marxists base the same on compulsory 
equality. 


The class and structural violence of human rights 
and duties, as conceived by the authors, take place as such 
in the above three socio-economic systems. 


Table-VI 
Area Class Violence Structural Violence 
Human West: State Monopoly Through control over the 
Rights: Capitalism and Multinational mass communication 


Capitalism try to reduce the media and the means of 

economic, social, and cultural choice the monopoly and 

rights of the individuals the oligopoly capitalism 
indoctrinate the citizens to 
proceed towards worng 
direction. 


East: The intelligentsia of the The built-up structure of 
working class peasantry the state bureaucracy and 


alliance, in some countries, technocracy (which has 

to some extent, has reduced attained some elements of 
certain civil and political new class formation) 
participatory functions of exercises structural 

the common masses. violence over the masses 


by virture of its control over 
the means and ends of 
production, i.e., over 
production and distribution. 


South; Both the national The power sand control 
and international capitalism structure is made in such 
through exercise of dominance a way that the capitalism 
dependence relationship, in of the under developed 
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Human 
Duties: 
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every respect, has reduced 
the economic, social, cultural 
and political rights of the 
social majority (fighting at 
the below poverty line to 
survive) to almost zero. 


West: The concept on and 
of human values has much 
been reduced because of 
over-development and use 
of technology, and 
monetisation of all types 
of values. So, the role of 
human duties has, been 
much, reduced and 
minimised in social context. 
The philanthropic and 
voluntaristic values of 
human duties are gradually 
disappearing, because the 
social prestige is measured 
in terms of the possession of 
wealth and power, the 
elements of class formation 
and differentiation. 


East: Duty, still having the 
character of vertical 
mobilisation, i.e, mobilisation 
from above, contains the 
elements of obligatory function 
for the mobilised and both 
the relief and pleasure for 
those who mobilised. So, I 
contains some characteristics 
of class antagonism and 
contradictions, 


South: The interest alliance 

of the Semi-feudal, Feudal and 
developing peripheral capitalist 
class in power is exercising two 


South has become a 
dependent subcentre to 
the centre, the 
overdeveloped and 
developed capitalism, and 
is exercising all-round 
territorial, social, tribual, 
ethnic and cultural types 
of violence over the 
national peripheries. The 
victims are, naturally, the 
social beings. 


The result of structural 
violence on human duties 
can be seen from the 
technological 
overdevelopment, high rate 
of inflation, and huge 
unemployment. 


The political, factional, 
rivalry and personal 
revenge with uncontrolled 
power in hand cause 
such type of structural 
violence. 


Conclusion 


types of class violence in 
respect of human duties: 

(a) unequal and irrational 
mobilisation and use of a good 
part of the masses, with hard 
and compulsory or forced 
measures: and (b) under- 
evaluation of the working 
forces in order to obtain 
partial surplus value out of 
the labour class. 
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helps the generation of 
maldevelopment, has 
created and is creating 
massive unemployment. 
And unemployment is the 
root of non-performance 
of social and individual 
duties which are 
necessary to meet the 
social and individual 
human needs. 


The degree of the occurrence of the above types of viole 
nee vary from country to country, in spite of their belong- 
ing to the above broad socio-economic systems. It is very 
difficult to draw a marked distinction between class and 
structural violence of human duties and rights since the 
structure is built up and controlled by the class. So, while 
the class violence is a direct violence, we can term the struc- 
tural violence as indirect class violence, via built-up mecha- 
nism and apparatus." 


What can, very distinctively, be observed, as a simi- 
larity between the West and the East is that the right-based 
development of the West and the duty-based development 
of the East have concentrated their development goals more 
on the lines of: (a) nationalism, (b) productivity and (c) con- 
sumerism. The West wants to remain always number one 
in respect of production and consumption without any re- 
gard to social needs. The East trying to catch the West from 
behind in respect of production and consumption, in the 
name of improving the standard of living, without giving 
due consideration to whether the increased production and 
consumption above social needs in socially necessary. The 
maldeveloped South could not combine all these goals and 
functions because of heterogeneities in class and structural 
interests and actions. 


In spite of constitutional guarantees in all the three 
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broadly categorised socio-economic systems as regards the 
fundamental rights of the citizens, without any discrimi- 
nation, there do happen both the regular and irregular con- 
traventions of the same in all the countries of the world. 
Some of the means of such types of contraventions are sla- 
very, oppression of the national minorities and tribes by 
the national minority over the majority (case of South Af- 
rica until 1990) apartheid, social discrimination, racial dis- 
crimination, economic discrimination (job distribution, 
working conditions, salary structure, etc.,) and neo 
colonisalism and neo-fascism. The political, economic, se- 
curity and social structures are built up in all the above 
systems in such a way that neither human rights nor hu- 
man duties are allowed to function in a normal way. Be- 
cause of a high degree of verticalisation of the decision- 
making and implementative functions, the application of 
the human rights or the participatory functions have been 
very much marginalised. 


The unjust economic, social political development 
is the root of growing inequality of both the human rights 
and duties which nobody can deny. Since this sort of de- 
velopment is unequal and unbalanced, it has led and can 
lead to social unrest and upheaval continued demand for 
human rights in the West, which is in excess of human 
duties, has led to (a) automation, (b) technological improve- 
ment of the laboursaving devices and means of produc- 
tion, (c) improvement of the measures of counter-insurgency 
surveillance, and (d) rationalisation. All that ultimately re- 
sults in massive unemployment and social disorder. On the 
contrary, the continued submission, over-burdening of 
human and social duties and forced discipline, in the East, 
has led to a certain kind of discontent, passivism, and so- 
cial imbalance..'*" The constant general denial of both of 
the human rights and duties in the under developed South, 
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manifested through unemployment, subjugation and de- | 
pendency, poverty and maldevelopment can create social 
unrest. 


Constitutional Guarantees Vs Institutional Functional Mechanism 


Right to horizontal democracy, whether in the West, the 
East, or the South, can create the necessary and optimum 
conditions for realisation of human rights. Both political 
and material types of rights are to be achieved at all the 
three levels: (a) national, (b) local, and (c) the individual. 
But that has to be in the sense of complementarity, not com- 
petitiveness, because, only the horizontal type of democ- 
racy can guarantee the fulfillment of sovereignty at each of 
the above three levels. Both Western parliamentary democ- 
racy and democratic centralism of the socialist countries 
can be called vertical democracies, where a few persons 
hold both the decision-making and decision exercising pow- 
ers in the name of the people. The under-developed South, 
with the exception of some military dictatorial regimes fol- 
lows, mostly, the course of the West. 


The movement of the human duties and rights 
has not followed the same course everywhere. The ex- 
periences of the last three decades show certain trends. 
In the West, we find more accent on civic and political 
aspects and less accent on economic, social and cultural 
aspects. In he East, we find greater accent on economic, 
social and cultural aspects and less accent on civic, po- 
litical aspects (with some reservations). In those coun- 
tries of South which are under the conditions of national 
democracy, there is accent on civic, political, economic, 
social and cultural aspects; and in those countries un- 
der the condition of military dictatorship, there is more 
accent on civic and political aspects in comparison with 
the other three aspects. 
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We, however, believe that there are three essentials 
for materialisation of human needs, at the best possible bal- 
anced order and three essentials do exist in the movements 
and actions in the West, the East and the South. But in 
order to meet the normal human needs, a balanced human 
development is necessary, in which the relationship between 
man and nature (human and natural resources) is to be in 
balance.’ Also, in order to achieve this kind of a balanced 
human development, human rights and human duties are 
to function in a correlated way. The constitutional pre- 
ambles and guarantees to effect the above is not sufficient. 
There has also to be real application of the same which can 
be possible only when the institutional mechanism func- 
tions in that direction. Above all, what is necessary is a 
harmonious interaction of peace, classlessness and 
structurelessness in society. 


Concluding Remarks 


The struggle for human rights and duties in the under- 
developed South centers round production an distribu- 
tion, employment and distribution of purchasing power 
of the basic needs-satisfying goods and services for the 
entire society. Their arguments are based on equity and 
equality. Through duty based developed some of the East 
European countries have reached the stage of satura- 
tion of the fundamental social, economic and cultural 
needs-satisfying goods and services, in respect of both 
production and distribution. It has rather reached the 
stage of comfort now and hence is moving towards over 
sufficiency asking for more civil and political rights, for 
nonfundamental social needs like right to expression and 
impression, right to choose and to be chosen and 
horizontalisation of power structure. From the point of 
view of economic development, the West has reached 
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the stage of luxury, while both the decision-making and 
distributive functions in this system have been highly 
verticalised. Here the opinion of the masses is very much 
neglected in the above respects and that is why the 
movement of human rights here is directed against the 
State and its apparatus. The tragedy is that both the West 
and the East do not understand the problems of human 
needs, human rights and human duties of south and look 
at the South's problems only with sympathy” South's 
problems start from the empty stomach, while the West 
and the East, because of the full and contented stom- 
ach, would like to look at other problems and rights 
which they have not attained sufficiently. This is the 
basic difference between the North and the South in re- 
spect of the concept of human rights, human duties and 
human needs on the one hand and their reality on the 
other. It must be added, however, that there are excep- 
tions to this generalised statement and also that there 
are some variations because of distinctive differences on 
the question of causes and effects, the intention of this 
study, in fact, is to give a more complete but average 
picture from a systemic perspective. 


The Following were The Propositions Of The 
Gandhian Approach To Human Rights.” 


° Gandhi's values are product or synthesis of some of 
the best aspects of Gnostic Christianity, Jainism, Bud- 
dhism and Hiduism. Therefore, Gandhi is something 
of a heretic, person who does conform to traditional 
religion as it is traditionally observed and passed 
down. 


e Gandhi's emphasis on Truth was a strong statement 
in favour of the human rights of individuals. 
Gandhi was a fighter for human rights of all per- 
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sons, regardless of caste, creed, Sex or other factors. 


e Gandhi's value - orientation strongly favoured egali- 
tarian development of human potentialities. 
Gandhi's swaraj is 'development' in the best sense 
of the term, personal, social and national, rather 
than simply freedom from colonial or other domi- 
nation. 


It is not merely that "at certain points Gandhi deviates from 
traditional thought " it is that Gandhi was searching for 
universal values, humanity, human rights. When (in Hind 
SwaraJ) Gandhi has the Reader say "it is impossible that 
Englishmen should ever become Indianized..." has the Edi- 
tor respond: "To say that is equivalent to saying that the 
English have no humanity left in them. ” Hence, Gandhi 
uses the term "Indianization" in a very loose sense, to mean 
"humanization". It is most definitely not impossible that 
the English should ever become "humanized". Gandhi's in- 
dictment of crass materialism and power politics should 
not be read as an argument in favour of traditionalism; 
such dichotomy is quite misleading. 


Gandhi's Truth and Human Rights 


Some people tend to consider the notion of "human 
rights" a Western notion, but while in certain contexts 
that may be somewhat correct * the manner in which 
the concept of "human rights" is currently interpreted is 
universal. It is not an idea limited to any particular cul- 
tural tradition, regardless of its origin. What needs to be 
emphasized more than it has been is that Gandhi's con- 
cept of Truth is very closely related to the concept of 
human rights. In more than one context, we could sub- 
stitute "justice" or “human rights" for "truth" in Gandhi's 
writings.” Gandhi's concept of Truth, for example, also 
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included the human rights of women. 


For Gandhi it meant that women were excluded 
from the highest quest so that their most fundamental rights 
as human beings the right to search for their soul-was be- 
ing denied to them. 


Gandhi had to attempt to reconcile the traditional 
and the non-traditional; he did so by applying a traditional 
practice to an excluded group; women. Had he tried in the 
1920s or 30s to attain the goals which feminists in the United 
States are striving for in the 1990s he would have been com- 
pletely misunderstood. Hence, in that sense, human rights 
are somewhat relative to the historical and cultural con- 
text, even though they ultimately derive from universal 
principles. The universal principle upheld by Gandhi in this 
instance is the right of Women to self-determination 
women's right to choose to be something other than mere 
child bearing machines, completely dependent upon a hus- 
band and a family. In his day that was radical enough. 


Even today the rights of women are not given as 
much attention in India movement it spoken of rather dis- 
paragingly, even by educated, urban Women. Yet, Gandhi 
struggled to understand the manner in which society sub- 
jugated women and saw brahmacharya as a possible road 
toward equality of status between men and women. 


"His own contribution to the emancipation of' 
Payarelal writes "had been to present for acceptance truth 
and Ahimsa in every walk of life. In this women could be 
the unquestioned leader. She had only to extend her love 
to the whole of humanity and forget that she ever was or 
could be the object of man's lust". In his own way there- 
fore, Gandhi strove for the human rights of women’. v 
Against the materialistic view that mankind is basically 
aggressive, Gandhi emphasized the humanistic view that 
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men should be more like women in their identification with 
the principle of ahimsa.” 


Once the human rights of women are fully recog- 
nized in any society then the human rights of other minor- 
ity or subordinated groups are also quite clear. That is re- 
vealed in the attention paid to the various human rights by 
women's journals. The domination of women by men is 
part and parcel of domination of all subordinate groups by 
dominant groups'# 


The concept of human rights is found not only in 
the Greek philosophers, the Roman historians and jurists 
and theologians in Judao Christian tradition; itis also found 
in Buddhism, Jainism, Sikhism and in all the ‘heretical’ 
Hindu-based religion. Eighteenth century Englightenment 
thinkers as well as nineteenth century Romantics drew on 
all of the stands of human thought to weave a strong chord 
that would help draw up men and women to equality and 
fraternity. A conceptualization of human rights is basic to 
any fight for greater democracy since the subordinate group 
will always need an ideology justifying its struggle for equal 
participation. A complex variety of influences from both 
East and West produced in Gandhi an appreciation for uni- 
versalistic values which transcend any particular religion, 
culture and society.” That is why it is so valuable to try to 
understand the essence of Gandhi's approach and not de- 
fine him too narrowly. 


What separates Gandhi from Marx that respect is, 
of course that Marx did not believe that the character of a 
class could change until the structural position of that class 
would change. A true classless society is only possible with 
a fully communistic organization of the relations of pro- 
duction, not before according to Marx. "It is not the con- 
sciousness of men that determines their being but on the 
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contrary, their social being that determines their conscious- 
ness". Marx said, “... the human essence is no abstraction. 
inherent in each single individual. In its reality it is the en- 
semble of the social relations.” For Gandhi it was not that 
simple. Or perhaps we should say, it was not that compli- 
cated. 


For Gandhi the establishment of a classless society 
was an ideal which could be approached nonvilently. The 
point in question here is not whether Gandhi or Marx are 
right concerning the possibility of non-violent social trans- 
formation..” The point is rather that Gandhi, like Marx, 
had a notion of the aim of human life as more than a mere 
continuation of the status quo. Gandhi's aims and Marx's 
aims are not all that different, although the constraints 
which affect the possibility of ever achieving those aims 
are seen quite differently by those two great thikers and 
men of action. 


Just as for Gandhi there is a universally valid social 
ethic, a conception of "human rights" based on some "natu- 
ral law" there is also in Gandhi's though a sense of human 
history as a "development" from an original state to a higher 
state. It would be misleading to assume that Gandhi wanted 
everyone to be like mahatma: instead, we should remem- 
ber that Gandhi chose to be mahatma like individual in 
order to lead the way to the fullest development of indi- 
vidual human capacities. In all countries of the world to- 
day there is still much left to do in order to secure "an ar- 
rangement in which everyone will have an equitable share" 
and in which basic "human rights' are respected.” 


Gandhi's values are relevant today, not only in In- 
dia but outside India as well, because Gandhi's values are 
truly universal values, based on a universally applicable 
standard of individual justice, personal choice and respon- 
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sibility. For Gandhi the individual is what counts, not the 
caste group or the family or the sect of the class. Each per- 
son has to follow the still, small voice within and find his 
own path, his our soul. There are various arguments that 
can be advanced against such a view (e.g. that it is "reduc- 
tionist,") but such intellectualized arguments are nothing 
compared with the living example that Gandhi provides of 
the application of that principle. 
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